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<ABSTRACT>

Administrative Law Analysis on Federal Trade Commission’s
Facebook Data Breach Settlement

Inyoung Cheong

The U.S. Federal Trade Commission settled with Facebook for unprecedented 5-billion dollars of a civil
penalty in the Cambridge Analytica data breach case. In South Korea, the administrative agencies are
generally authorized to impose a monetary sanction based on their decision without going through a lawsuit.
On the contrary, the Federal Trade Commission obtained the consent of Facebook to pay civil penalty and
seeked the federal court's stipulated order. Why was the Federal Trade Commission supposed to initiate a
complicated civil procedure to address Facebook’s violations of consumer protection obligations?

This paper examines deep-rooted U.S. Constitution principles—the separations of power and free-market
libertarianism—to explain the limited adjudicative authorities of federal agencies compared to South
Korea. American legal system regarded imposing individual sanctions as a typical judicial decision and
has been reluctant to enable administrative agencies to make those decisions unilaterally. Even if an
administrative agency has a “quasi-judicial” function, the decisions are supposed to be made by an
independent Administrative Law Judge and multiple commissioners of an collegiate organization in light
of “check-and-balance” principle.

However, procedural prudence turned out to be costly and time-consuming for both an administrative
agency and a potential defendant. To address this issue, two parties occasionally settle. In this case,
Facebook had an incentive to close its case as soon as possible and the FTC hardly managed to elaborate
persuasive legal claims to impose a harsh financial penalty to the extent of relieving public resentment
towards Facebook's data breach. Accordingly, two parties were able to reach a consensus about an
unprecedented amount of civil penalty rather than moving forward with an official administrative
procedure including a lawsuit.

Throughout comparative historical research, this paper shows that the U.S. and South Korea developed
their own administrative procedure stemming from their different historical and philosophical background,
considering the administrative costs, flexibility, and due process rights. Although the settlement can be an
attractive fast-track, if both parties did not have full freedom of choice, a coerced settlement might be
more harmful than unilateral administrative actions. Besides, settlements are less predictable than
administrative actions prescribed in law and the judicial proceeding after the settlement does not provide
the affected third parties to defend their rights in the court. By analyzing each system's strengths and

weaknesses, we may come up with the better administrative procedure system.
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