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o= Y] FH3 AA(Civil Penalty)’

I2z2

= HAAIY] AL FARFO(adversarialism)’ TF. BARANTEL® U @E0E WS
st ddshs Aol okl didshks AR 43 452 T BE sk
% b= W ol 1900dth o] 5 Adefd= f‘fﬂmlﬂrﬂl AANE B o
g A SRt elAel i S AA Ade Folsty] AR gl g
°l 7] 9 WES FA7Ho] Lo GAAEA %‘ﬂcﬂl 244 AAE 7S 5 A

ok Bojaigleh, 1 o] o3 thkek f3o] 2 AAE st oy, 244 A

APH-RIAR - AR o] el Fo] SAI9h W] & #Ae A XF A 9 )
Pel mEos Ag A HJ =ol 244 A} Ade] s 270
< 49 f‘fé*—M SR v W A7) S4sh] WEelth
AN AL 5 A Y] AERE, 14 AR Bdd
HI 53 35719 B E AES F32 AAe] PPAL} AH L *—J
R M-S Flste $A HRA 544 AAe] AR et AR,
T FAAEZA, PFALF o2 rda, A4z g BHE Sl ddlA 53;@7]
&, R, Hdo] ofud s SRS AWHETE olF B dAT AT 4
g AAg R A7) AL Ad AgS e FAAEF o] HA s FA A
o A, J3RAA 4o 2 Fite A, g4t gEEss
APHAIARS] WIS AlFE] Al AAE mRITHE A 52 9T+ AT

ol oA =T @] BHEE nEs Ze e FRA ARV gHAECR
HEEE Aol dMAor Fostu AxHon Ao A Edelside wde 3
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* o] F2 AAA At ﬂ:h(@xﬂ AEAE A3 FF q:ILi/“])Oﬂfq F=tAR e dY
AP7IHOEA AFE FHI BE T AL AT HeS gk AdUnh. A7 HAA
A e 7FERS FA SAR i, $RE ﬂ—’,ﬁ 4, 282 H]’/‘P" ol WAbEH A% HE
AL FA A A 25, 7\}/] g8le Ao dgslFA AYdFHistale] Douglas
Ross W93 Hugh Spitzer 2, AW D3] (Administrative Confrence of the United
States)2] Gavin Young WHIZAPH Al %18 AAE =Yt

o FIRA SRR YHARTR v AT b ed B, HEE Aeld 2 o
St ZEto|HAILAFFEE A7 A

O
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gt AAE 2021 A FAHY

A7y A A7z wE H
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< Jackesy HACNA SAANAA3] ] FHHEE 4
ABE s Aol ety AAgsr)o] o2t &

>

W, o gadele] AU e B4 ol2e 1 A RAHST FHE 5 1700409 o
i”ﬁ %»éoﬂ ShEetL glof 2] S Aol St BA LS el R v

rnE

Sget AEAd WA Ao A FgLS dYD Aol ¢l
%deﬂ. Ao YPAES} A2 wobsols sfafot BAAA ] B HE, =
o] FETIEe] B3N 5& AEdurie Aol ﬂé Btk s 2Ad Aot

ojFAl FAAF2l ok YA AP "ol FE A
TeEA = ‘Q‘ﬁ%l‘bﬂ e 2 7 AXHE =2 g Rl A, dad T A
o] WAL ¢ HEg BAA oS whesle F3e =

A, AAA L= -‘?‘ St 2ke} 5 Aapol A Al A&

0

oh A, WS ARYIBe 1D AL B 9T 5 PREAY AEHE Eolk ¥
e THAT & itk WA, AT ARFAH IS WA AR Aol H2H ol
PAATYH A48 SUSHE Zlo] BT & Atk T, B AAE AD AYAR A

o 243 $HS TR AL AEd 2

$ 3% APRAAe H9IE A Ael- o B
% 5
My QTE QA AHAAH dete] BE @S NEAT IHelE BFeE 2

:rL
P BHANA T FAH AAE FPHOE BYT AR ATEA FF T
52 RS BHoA e olen ATE RS MBAoR Fus: vel

FAlo: WA, BA=TE, S AA, BRAA, H 5, V] AEY Ry, 3|
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0|2 ARl 2HA AZH(Civil Penalty) 73
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I AE

1. $A=7ke] BA% 227 A7
. 4 Aol AF B

V. 227 Ao duE 44
V. HE Az U@ wad A
VL $2) AAAA o AR
VL A&

[. A&

T

Aol A 542 AA(civil penalty)® “ARR1S] HED oF fuks AlAE] s
A EE Y7ol W FA HAE B = gt 34 7] o]

)
o
oX,
r
ol
rlr
o
o

o
R

D Civil penalty= "|=9 &3 A=EA A3 tfSshe T2 oYt} TA+= g SelA
civil penaltygh= 9&< IHE A= S}Od o £ :eLoﬂ/‘i*E %% dalelgts d=s ARES)
32 FHE AR AL AT $& ATA O U2 §oE & F E viEH,
A7 B golE HYd o|frE thad ol m'alr/]'

Iz =W EHA civil penalty‘_ WA, § /\}xﬂzﬁl TR S, AAE T2 WMYEHS

oh A, HAFHE) RIAREAE 52 ssA] ¢ ®HQU Eﬂr/]' %’O]E]r*‘ gol7F A
e § = o1& f27F Qo Atk AAT S SEolA Hs i?ﬂ"]ﬂ% sty e F
F9 civil penalty’} FFAHEOR BFEE A "]Eé 23 E o /\1]7} 1, £’ 1 HFRL

o] 2ollA FHAOR sjirdtaat sk 23 whE TR A L8

s o2 2904 civil penalty®] ‘civil’o] AR (civil lawsuits)ollA FEidthe A civil
penalty”} FAME A A(criminal penalty)ell t-8E< 7Ndolehs Ae 28 WAV AAeta |
A7) = st o, Elvehe mlw 2 FALEH TAkLSo] BEEo] ol RIAMYE AR
e gol2RE A7 Aoyt Z FEHA B AV AT HEol HALZY civil
penalty= GAAZE B35 ¢ ¥ WALS AAE AF do] gleEE HabEhE 8ol ¥
ol Aol oAF FHE ST

oA AEFdE At AT, F50] ‘5148 AAge §oE Addsidoh P Z ol
civil penaltyell S A4HESF 7e% AAZE 3= 23 AAY AT F9ES d o FuE OA
A717] B Zoltt. civil penaltys w42 AAE NS A FAAAL S (fines)7HA Z3sh=
ZAAY B e ok oy TE]‘/}F/M]/H—L Had A, deE, HAE 5 o FHe =
AZ AA el A §oE A 223 QAL o e RIAVE AlA E‘:}h O 2#2Ql ojn
7Fsdtelete AZolA o &olE Hstaith
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WE e WA T ARl UAF FAL YR HEe A% nw $ejuste) Iy
7 EE 3427 fAe 224 o] ARE Seld SN B2 wdeAY 7
sal] 98 =A% BEAE AT AN vFe] 2R AAE o) HHE P
A2 tag. BeRe $A2e B 9470 B A8 AUAW, w2 24
AAE B4 Mol 21 WY oRE FRUT GRE G571 Apo] YAARA
52 AT 5 9 Woln, dojHoR FIA YN WP st A9t Yok

o we) WAVIHE et WYV FAA AANAEL §H ZHRA A7
g

|

olsfstH® w={ol He QA AYstal v AT (adversarialism)’ A A9}
o] AR ¥ 150de] Aol o] Hasly] A ml=o FEI JAH 9
S Ay Rotel gt} AF oiFE yert 22k AAIA olF AE F2E AAISH
dou 5 mae 1789d0] AAE W AAE JdE FASATh ol 1920909
3%, 196099 B4 &-F, 200839 F8917] T AL Hlm ARBY AR AT
& AEE ARk AV HAA, ARANE w8t FARA PA7IH 750l
st ikl ol2A HAH o2 Y =7Hadministrative state)’} = SHAl H A o|th4
FERAA AL BEFH AR sudlA BAE] RAAIA] 2 olfE Hl=Y
S #eEvE & AEEo] QA G2 Bro] Atk A AAle AP -RIAPE -3 <]
Hrgol w9 glo] s B4 gl ATk B PAY wAA7E 584 AAE of
o  OFA @3 3 e =EE =& Helth WHE A doElWo]2: HeinOnline ¥}

LexisNexis¢t 109] 7} =82 & & Asdet, F2 Az 70dtioll HFHo] i o]

.

) A4, “ARAPRE BN Y AAGAEY =4 VIAREAT, A32d A4z
(2014) &

3) Gary Lawson, Federal Administrative Law, 8 (8th ed. 2019).

4) Cass R. Sunstein & Adrian Vermeule, Law and Leviathan: Redeeming the Administrative State
(2020).

S MEY FHA vlx FH14 AAE e BHoEE AE-2AT, vl ALANALS(FTC)
of WALl B A7 =R, A43F A3E (2019); AHA, “ARAEE EFHA
ehe ol gk AAFAEY] =4, AP AT A32E A45(2014); HBA, T3 AL 974
Abell &g W Eol M AT =49 EAEA RN RAPEAT A34E A432016);
HAHy, T8 =58 fﬂﬂ sha) A= =Yl A 1F - w= FAAN LI Settlement
9 Seue $4 AR UEE FHeRs TAzEL B4 MBS Q0 AAE, Y
4 IREAE FE ekl Bt A7 AYHES Al6d AT (2015); oA, “dE HA
F A= vud AR "FTeFAY- WA, A34d A15(2019) ol Aok tAHA F
247‘* A Ak O TP vEE, ¢ Ulj?«l AR AR Te=md@ AT AE (1990);
A, = DAEAE A= #F wwHA &5 MFTIAAT Aed A3E (2016) 5
o] At
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Ol= dg@el =¢4 AAH(Civil Penalty) 75

sthe) Seluete] MAATAS WSS APPATE FASE @
ATE Ao T B ATE WA %1 Aoy

A ke A= 2 EACIT thEE Azl A371# Wl 33
ekt @ AR Aol Leke A9t E27] fgo

= o
of olFAd FAo] Yoyt v ATl A 584 AAE AAsHE AN=Tt 9
S

6 <1970t o] A7>
Jonathan 1. Charney, Need for Constitutional Protections for Defendants in Civil Penalty Cases, 59
Cornell L. Rev. 478 (1973-1974)= FAHAIASH 22424 AA o] F&7]F0] REstal o317} 2343t
A Aape] st S41A AR PR vHre] Gabate] HApz A sl dgE
vty §4 A7) oidet Ad WoR2 FalE AP Administrative Civil Money Penalties
And The Right To Jury Trial, 33 Wash. & Lee L. Rev. 719 (1976)dX= 424 AA 425d2}k
ol A widAEe $3k Ayt AddEojof i FHSIHY. Michael F. Durst, Comment, The
civil Penalty Triad: Delinquiency, Negligence, and Civil Fraud—Prevention and Avoidance, 11
Gonz. L. Rev. 628 (1976)= AW =34 AA9 HEAHS IAHHSE Hrletdch Wi, A
FTC W3ZA} 2= David O. Bickart, Civil Penalties under Section 5(m) of the Federal Trade
Commission Act, 44 U. Chi. L. Rev. 761, 763 (1977)& FTC ol Ald" FAZ AA Aol &
AA =R &M 7] 2712 Wl it As Wela, A REgoR Q) Y EF
o] AZlde= H& 28It Colin S. Diver, The Assessment and Mitigation of Civil Money
Penalties by Federal Administrative Agencies, 79 Columbia L. Rev. 1435 (1979)= 7F¢ FH I3
Al 348709 214 A #E JEFS S8 AHE 24 244 AAe ddA Aol Fasitt
= s A¥sigith

<1980 dthe] >

Daniel P. Selmi, Enforcing Environmental Laws: A Look at the State Civil Penalty Statutes, 19
Loy. L. A. L. Rev. 1279 (1986)> 1% &74Wo] = AR 543 AA Ags JAS AZE
F3 Irke Wol WFe) ATH AW AR,

<2010 o] %o} A7>
Max Minzner, Why Agencies Punish, 53 Wm. & Mary L. Rev. 853 (2012)= 34713 o] FHALA
At FAkeHAl AR FAor FHA AAES JFstL Aokl sHHA, GAAA FALS
oMol daA eyt weEE EAHS A AU Maureen O’Sullivan, Note, Effectiveness of
the Clean Air Act in Light of the Shortcomings of the EPA’s Stationary Source Civil Penalty
Policy: A Call for Binding Rules with an Increased Deterrent Effect on Industry, 17 J.L. Soc’y
86 (2016)= UG =44 AAe] Bede JAsE Ho adFo)n 39T AP s &
d FHE AnE QU iy Htk Samuel N. Liebmann, Note, Dazed and Confused:
Revamping the SEC's Unpredictable Calculation of Civil Penalties in the Technological Era, 69
Duke L. J. 429, 456 (2020)= SdA AL D4 slaf #Po = Qe 47 AR AF 7}
5245 £j4o] Woldrks e ARk

7) Administrative Conference of the Unied States, Civil Money Penalties (Recommendations), https://

www.acus.gov/tags/civil-money-penalties/recommendations (20223 102 31¢ W&).
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7h AGAT I A ey Ul UAZ @71l sasidT @ oEes
A L A S AAZE BA esl(10de] @ 04 B B0l dgith HRE A

ol sz FAHL, WMol FAAAE Tt Bo] o] sLEo] W] WEol
o a2 Qs 244 AAe olFet & dF glo] 9 e HEANM TR AW

o] H7]el o]2F .

SHARE =3t vl BF ERT|e|As WA EA @S qtAsky] ffs] A7l
F 5AA AAY W= BETF FobAAL A (ARF] AR AA AHRS wEsE A
B AaFR] AAZE e Aolth), mlE ATt =l AR NN F83 FuAs=
&= dRoA = AR 283%e A AT "avt g Hokh ofd
o] 22 M=o FAAY, 56, Y ¢, =& 5 F& A AW 3001 A o)l
WO Al #es fod, @8 m=d 244 AR Ikl E4<
gelstaat skl

X
=
7.

-

Sha
1%
ol

W3 el Y A7t EB BY DA 4 e HES BAA dRHoE W
A5a FEOE Sehs £4L PO FUR 5 of Al weke e B
7 54 7 3

QA ARES ML SHsE A4S o A MEY S gl o) @
de o) nl=e Ao WAAGNA BAREe S A Edoles AL BB aRA,
QA= 94710 A9 Aeies o wAsYTE 4 BAF & Ao,
el AAAEE 20E AL 2 WUT S ARd nBe B gvE st
R MRS 24 =
wdo] Seltzel Bt mike] thio] Holdt & Fohe He W sad s
w3, Seuee] AW AEY BRswe e bl AN 2 B e b
Aok Aol A greraiA) Abw gk

? o 2 AFE B3 27 AL e Yol B U™
R4 Aol i olslE Fol= B, WA Habyst Yupyel PolRe zss
e ek vhsks Hol oud 4 Qr1E et

8) AYANYLINH T 45 HES HAA MAHA HRAVE (https://world.moleg.go.kr)ol| A} HEGE
< S F e, o] AF 2 £ e "E T WYES 83l A7 URE AA oS
FdS dd A3
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0= gigdwo| XA AA(Civil Penalty) 77
II. PA=7ke] vkt 14 AA

L ERE- AR

o2 Apgel dgoz BRI, vHAS

= A%
Al T 7}01]7ﬂ S Ao DAY Ll &t

mloll A W flRkayelo] gk AlA
HE AdRod FAAE S W
A He] wiEel, 3 FF-de] AA dAFE AL Bas o B9kt o
71ol= ARl wiZge] Atk FA7|He] 1A AAAS YAlske AL ml= HAA
2 7EA)] A (adversarialism)’ 9F A5 S 4o7]7] wEolth BAATO |,
o

FEh BEOE We ANSAL Ak o] ohek HEsE S 749 9%
& B3 e A HYS FAskE ¥ Aol

2E AU AW A29e BAATE 0o AT gon), vEelEe] BAATo
o ofge

g 9o k. EHE Aol (Robert A. Kagan) AT A RA]
29", G Zgx Fo IUte} Hlugs o vlare] HAFL

=

“) W ol wle- Eaetar, (2) AAA ol AHA]] =AE FAF o)A thH
Jl AAE Tl AES WM, 3) AEEAN, &nA BRIy, AFAE APs=
Aol A WA Fo] E HITE AL, 4) 2F5EA7E A Fxolal &F
8ol ol &1, (5 AHstr AEA] HA49 AA o] WstA &85, (6) W
AAazret Aol tigk ArAARY RlEst A7t w01, (7) ¥ eIy A=l b
s A Bl 2, (8) ARZE AAA oldor EIHo i, FEoE A
D AEA S dEes 57 Aen, (9 WA BT o5 ThsAe] Bojn

it

E

v54 GAREeE U43e Mol FEE B 7182 Bjurhe AR ojue of
Yel, Welv} Aol A48 Aol ozl BE2e Fa sk Aol TATA A

9 Mary M. Cheh, Constitutional Limits on Using Civil Remedies To Achieve Criminal Law
Objectives: Understanding and Transcending the Criminal-Civil Law Distinction, 42 Hastings L.J.
1325, 1327 (1991) (“A criminal who injured or robbed another traditionally faced two potential
trials--a criminal prosecution by the government to adjudge her guilty and punish her for the
offense, and a civil action by the victim for recompense.”)

10) Robert A. Kagan, Adversarial Legalism: The American Way of Law (2nd edition ed. 2019).

D Id. at 8.
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D wrel ok A ARl WA Utk Hrj TE Mg Folw WAE
MR Zo] T&HOIAW, A Aol gt AR AL FAAGOZH oe
& Aol AZ1E A WASHE 2ol § a3 Bl

oyt Alale FEHEY EH<Q YH(philosopher-king)o]y =k W H(Max Weber)e] AZ7}
Foet At AARAA N 2he T BEA Edde & 2R geth ST e o
T glo] =gla HlZ&Foln, 293 Ad PYAE AASte AAE SeEs dHo o HF
goh12) olgldt FARATY AHAlo] M widdE AE F shel s Aot FHdE A

Helste] QTRHE WAL
o7y vl AR ARS o A ‘Zﬂ"Li(property rights)’-2 =
ougzlol ZEetA WAL E Hag F=, UEHE, =Y S ApES Fxd

ﬂl-.l
=
[JO
lo
i\
2
oX
=
aQ
=
<
o

o]
e delol vs) B4 9A A AR, VT A YAAEE B BRI 4
Hoke] AAEZA ANAS FAARDE © ARHA P2 ARk Bk WAL
FRe Aelg REs7] S8 HYD A1BolUslel, lRAY FAH Afold AR A

L AT RAWE Aol B

gol BT A% WANA EF3 Yol DL WY 9}
Hog AR olUF e nY u, HEHA B

5T
ARAE Zetes AL vsdlA dobaeAr] gl Zdolﬁ‘r.
2. A9 P =7e] i

1920 thE$e FoHA vl f AL QbS] FA7E S-38] =wka, siQle] ZAt
TAeg FAE AN ALEoZE ABY F2AR] ZAE tFY] offHue Ao
TR ZAEFH FAUE gFH2 gUloA AR RAH E(Social Security Number)
5 Fosta 7x de, % 7 o< HEste A RAYA A (Social Security
Administration)= AH3t1, HAYTOIY =EEAS AHHsh] AT =wdA 93

(National Labor Relations Board) & & #A7|#S Aysta A A FAAh

o
2
r O
hI
N

oJFA A ARl AF ANl AYT U AR Felshs AL APF
A3 A 2 Qo] o Fythe Akl AZlHYo, WHe HEHoR FaUE

12) 1d. at 6.
13) Reid v. Covert, 354 U.S. 1, 10, 77 S. Ct. 1222, 1227 (1957).
14) Francis Fukuyama, Liberalism and Its Discontents 10-13 (2022).
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Ol= Yol =44 AAM(Civil Penalty) 79

g5Ee &g SoAFALh) olgA 49 ‘EdHAH FAPHH(quasi-legislative  and
quasi-judicial power)’ & Zv= AW PA7|Ho] W= Y AA T 150 @ whol] AE
71 Ao

TUHAY SAPHEE v tids] 53 Zlo] oyt Aol wet A
A deddsd 78 AAdS Foigta, 2 HEdA HAHay AHTe T8k
AL ArEA 837 wzolth AR vzl A FA 7T AiAT HAF A
o wkgt AAE wom Hglon, AT HAE o FUth A& 5o ‘FAPHHE 0
2} &t 7 FHZALE St AW ARES BAE A5 ANAE AUE &S
A7+ e %S s B WApHE 54 AR dis 54 AES vEe
q&ge BHE XFHA gt

224 AlAT R0l FAE F 1960t ol bl thEk QlXlo] FopAHEA tA
FH m=m Aol =ofete= AZIZE mbEETL o] Al o SAHEIHUS.
Environmental Protection Agency), 4F]oHdHAAIALR] ¥ 3](Occupational Safety and Health
Review Commission)7} AHE A 183 2008 W EEH 2 AE|E ZomA SHA
WY 3)(U.S. Securities Exchange Commission)e] #gto] tZ 7sl=y, FgAHARSE
Z(Consumer Financial Protection Bureau)©| A1A# T},

agjal o] 7#HEL v AYd fAgTTHs 2 HAed, W Ads AAA oY
st PYA7|He] d=mo g AR JHE FHL e F4F AAZE dAFUT =R
o MAH Afroll Ake Thete AAE REEA] FAARE S F8 I ojof kAT, A4
ot S vAle FHH AAle PA7Ho] P WP Qo] FAHE Ao
th16) AxpA AAZAE thh 27t gt PA o o3 ALt aARAQl | o] ¢
S 8% AZI7F =dE otk tnh, mlsA BARATFY Y] AAS PA™AE ) F-3lE
o] YA HAANAdministrative Law Judge)!7e] A&, AR, TAALS HAY &8 &5

Lo
1

borr

oft X
oft

15) NLRB v. Jones & Laughlin Steel Corp., 301 U.S. 1 (1937).

16) Wong Wing v. United States, 163 U.S. 228 (1896).

17 Administrative Law Judge™ APHE7} ofdet 72+ 787) 3ol A&Eo] glom, FU= Ja vl
= Stk ALIZF 2] AR G AR A vssital = = o, AR FAAE
ool FPAE TEHA Fete HEAEAEAE 2022, 7. 12.] [ME A18748%, 2022. 1.
11., YEMNA] #A35222), vl=rol A Luci v. SEC, 138 S. Ct. 2044 (2018) #ZAe| 9J3] ALI= &+
AES AYs 718 v A @A a9EAA W 23 (Appointments Clause)oll ©Heh
geojof @ths e AWATHE Ae 1P w @PPBAres Welo] ALIY EAHQ Be
AP Ho 2 ST BESAD P59, 0F PPEBA) SR DY 12 ¢ S
AEFAAe] 594 Has FACR [FHsAT, AY A43 (2010) 5.
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80 AYHAT Ae9=

Fgdate] Al Fx3E o|oAAl Hh19)

s R 5448 AAE AFERARE AHSolak ARt AFE WA ds)
(Administrative Conference of the United States)®] =2 Zd tho|y nlgrol| 93] o] F
AR 1979 BAl 770 A A7) 34870 WHEC wet 218 AAE HAstn
ARG k19 514 A 1 o]F FHoE Frleta JAE s FARE FAE

2R AU ¥ e S AR ol FolAIAl st
3. 584 A 71s

24 A7 PP ARIN B85 AR Hols @ A ol 47h glek 3 WAl
Aol AT 5 A WA PN PAFE A olth AR FEsh A% b
Ho| AW 25F oldBAAL WES 25T 2ol AW waAslel e FHA 2
oo AAH PN FTHHE AUAT selF W ANOE AT AN Mg Y

=

3l(internalization)’dF3 “A}7] TFE(self-monitoring)’& ZZ13t}H20) v]= AWt iy

WANIAN Y U AAE T2, A0Aslel BF Ao AAY A B
720 B bR FAH Al AME “Had 80e Easte U Al
B E Rojdls BxS et g2

5o W AW 494 Susls sloln WAASA HH Sze oA

o BRABe MBS AT 2 9ol A F2, AF B
43 FEF o AL ARHOR AR W9l
A FESE BAee dod 4 vk o 1A e Avde AR2
B9le] WA ol A 4 5o nels) A% Sz Az ¥

dof fths Zlolth) AaEEu= hHte] AT YA AAEG= Hte] dstaL

(optimal deterrence)’ 3}
[e]

Hat 5 ud 2He Add

oy (r
Oj%’ 3
O
=1
5y
lo
o
O
H
[o}

18) NLRB v. Jones & Laughlin Steel Corp., 301 U.S. 1, 48 (1937); 5 U.S.C. § 556.

190 Colin S. Diver, The Assessment and Mitigation of Civil Money Penalties by Federal
Administrative Agencies, 79 Columbia Law Review 1435, 1435 (1979). 344 9¥s)e o
£ ob 19799 A 7R 56 AAE A7 ZY tol¥(Colin S. DivenT 3T ¥
AP AAG S17F Fadk 2 A ARG E3AR] W AYS ERSHA S | A=
2har dwgskal Qloh

200 Timothy F. Malloy, Regulation, Compliance and the Firm, 76 Temp. L. Rev. 451, 453-454
(2003); David R. Spence, The Shadow of the Rational Polluter: Rethinking the Role of Rational
Actor Models in Environmental Law, 89 Calif. L. Rev. 917, 919-20 (2001).

21) United States v. ITT Continental Baking Co., 420 U.S. 223 (1975).

22) National Independent Coal Operators' Assn v. Kleppe, 423 U.S. 388, 401 (1976).
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O]z dgyel =44 AAH(Civil Penalty) 81

& Tl ol AR Aol FoAE FHA A ARMER FAT o Y

of 714 < ok Aol AT
A5 W AAAE S Y7 Bl A EEGTHOR ARG T & Al

s
Ayl ARsA A4 AA Y FEE Ao E2N & AV e FAAE A
Fa7b Ak B2 o]t WA o] S AA fHd HPdl= g 9
g g Agto] x3tEo] lom, RE AW AT FAIH e =41 AA A
719 TEE 288 AL o3 FA7IYFAR S P H H(Small Business Regulatory
Enforcement Fairness Act of 1996)% A|A% H} 1T}.20)

Al e AL ARS e HAAZD B S-S Shpeke Tlsolth 543 AAE A
TH F4& vl GAAlA EuFe 8 AErE AR A2 tiR S FalE Sk
Ho} REEA] “FAHRD &) GARAA ARI}F o] FAA A grets, =il Fre 1A
e == HEES T T “YRbHQ” &3] FH 7] 5 (“general” compensatory
function) Ut ¥ HAE AHY 544 AA7E FFx2A B HE&H SAE G
71 A4S FEehE Ve S Ztetha AXE vk ok

Aed g8 e, =Y a3 AAY 75 dRHoE 9nkg
D FE3 o]9(ill-gotten gains)®| T EFEHA Gethe otk W= W
ol w43 AAet e FEOoR S(disgorgement)’ 7t HEEY Qe A7t B
AvA 2 9] ¥ 3] (Federal Trade Commission, FTC)= “E REYLIA7 FdstA 53¢

S AASH=E AL EHSE = Y438|E ZA(equitable remedy)S! WHA, AA= ¢
3 SRS

WANAE A AY SR oA, AFSR, Jleh T ATH o)o e melsh 4

~

o]

it o

23) A. Douglas Melamed, Damages, Deterrence, and Antitrust -- A Comment on Cooter, 60 L. & Contemp.
Probs. 93, 93-94 (1997).

24) Max Minzner, Why Agencies Punish, 53 Wm. & Mary L. Rev. 853, 862 (2012).

25) Tan Ayres & John Braithwaite, Responsive Regulation 20 (1992).

260) 471 A Y P H(Small Business Regulatory Enforcement Fairness Act of 1996)2 “3J747]
B2 o] HE ANLETH 14 olHol Ta7Ihel Bl HE =& skl fAnkol o 534
AAE dshs S Fysfor dohrebar A4S Itk Pub. L. No. 104-121, § 223(a), 110
Stat 847, 862 (1996).

2 g S0 FEaHARETH(CFPB)C] Agsts 544 AT =it oz} «5d4 AA 7=
(Civil Penalty Fund)’22 F&¥th CFPBOl wh2d 20219 9¥71A] F 12 6,0009] ¥(1,316,303,514
Z&])o] A=Y ST} Consumer Finance Protection Bureau, Civil Penalty Fund, https:/www.
consumerfinance.gov/enforcement/payments-harmed-consumers/civil-penalty-fund/#:~:text=When%20
a%20person%200r%20company,as%20a%20civil%20money%20penalty (2022'd 10¥€ 30¥ &)

28) Helvering v. Mitchell, 303 U.S. 391, 401 (1938).

=
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Btk = FEHY(courts of equity)°] THFAE €
3] 52 ZX|(those intended simply to extract compensation or restore the status quo)el|
gt v, 414 AAs 35S Fasite 2otk s 2X|gH dnt
7b AT Bl HSTE oS vt v GARRA T AS FRE ok
sy, 544 AAE S(restitution)o] Lt FWHE L] A (deterrence) A NA YetE o]
i oolo] et wkaefe] Slgrol| wet JAF R AAEHE AU BhE HS A
z

g 34 A B4 shte] Adnez RS BAE Wt AR A2
M B4k 204 A BoE, ey 9488 = 2
33 STk webd B4 A0 wek A5 1 e A sls PRl

?_]__

b
SeiFolol s, WAL ARS £0]o) S EAHAE

4. FAA AN RaplEat A

A AAZE ARE7) AR 193030 DRelsol At 2AH AAE 14D (fixed)
FY0E & AUA, U@ Wdel A

do

S FoAdAol Bl =Ao] UATED ATAH
AS|(FTC)2) d3He tiZF Fuishd 1938 AFAALSH NA FA] 2ol «“9ntsy
A 5008, 9F dApE 25E o] caAE FWoRE FAHo Ao, dod

Aejof ARIES H=dtA Wale A3t He A
olfrZ whia] Al Aol HAUtks 7o) dollthie o]y g olfrellA e WAL
o] AeNkE st JEd, dE ol FHANAUSSEC)E A 19 Fof
uet s AWelvE 15, 29, 39 F oltd sl AE ded AFS 2tk

29

Policy Statement on Monetary Equitable Remedies in Competition Cases, 68 Fed. Reg. 45,820,
45,823 (2003).

30) Tull v. United States, 481 U.S. 412, 422, 107 S. Ct. 1831, 1838 (1987).

3D Id.

32) Kokesh v. SEC, 137 S. Ct. 1635 (2017).

Liu v. SEC, 591 U.S. _ (2020).

34) 1d.

35) United States v. J. B. Williams Co., 498 F.2d 414, 425 (2d Cir. 1974).

Id. (quoting 83 Cong. Rec. 405-06 (Jan. 12, 1938)).

37 15 U.S.C. § 77h-1(g)

-

33

=z

=

36

=
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O]z dg@el =44 AAH(Civil Penalty) 83

T3, g5 HEC] JE HwdER e kg ¥R AAITAE YT 5
Aatal QoA AR E NE AR B AR A7 HH Hdo] AFE
9, shel vl 12 AA o] FoAH 30709 9Iuks)
2, A 100eAl FE FATLH 100709 A9z AN
03 & F5 drh o] Ag PAY] FFES & HoFE Zlo] 4 Haast 7 1A
kel Atgoltt,

2018, Y& HadE HEHE 15 T 42080 Frjsis nidd Az ddsiAgs
ESS G HES FUie vlE O 9 10%7F 2504 o]7lo] 9] &l ¥
Ao wet F7PF UlErhas EARES £48 1A HA olE 1719 Y92 2o

Y& Haas Hd 150,000 D(F 29 nt FEsid Hlou, FAANAYI=
e B AR F B ESS B Fs 4 AR g2 Rk e] ieE =YY

SHATE) Al el A A2 B AFE 20,000,000 FE(F 2639 HE AN
2 Wi &% 337 H<Eete F (Chairman)E 534 A= Yooz Z3AHY
A3]e} sl ekS A A3 40

9, 7] FFACRe 20219 I 2EFT# ~EFo) 250,000 B2( 39 9)E wtu sMt
ste B Al FE 22 AT HIE #ADEE AR LS AR B ApEo] ofdnk

lm )

lo K
g
)
O

(2) AR} gt
W) 15 ()9 BAE SNYNT AL SARE ALYT A AT AAAS EE o S
H= A 7,500 AAE T O‘E}.
(B) 25 (A= #7381, (1)) BAY AVAVNE SAGAL AT ALYT A} AL, 71,
A4, 39| e Fade) s A e sk Al e e el
75 oooﬂai 716} 1ol A9 375,000 7t EIE}
©) 3F: (A% B)l=E E7ska, t5o 8o 25 sgstd Adle] ¢ A3
150,000€2, 718} H<QUe] 7% 725,000 9 xo@cmo] A8}
(i) (ol BAE A == o sieizE A, ZIRE 22, ae) e gl o3t A
ko gla) olFoiz 1,
) 21T S0 = o e} B T e o 7174»} 107 $27h Ak
A% me uasiAol Bd FHA ool 2Ew
8) Lora Kolodny, Elon Musk's tweets about taking Tesla private were false, new court filing says,
CNBC, (April 16, 2022), https://www.cnbc.com/2022/04/16/elon-musk-funding-secured-tweets-ruled-fa
Ise-new-court-filing-suggests.html (2022'd 11¢¥€ 1¥4 W&
39) Samuel N. Liebmann, Dazed and Confused: Revamping the SEC's Unpredictable Calculation of
Civil Penalties in the Technological Era, 69 Duke L. J. 429, 456 (2020).
40) Dave Michaels, Susan Pulliam, Tim Higgins & Michael Rapoport, SEC Sues Elon Musk for Fraud,
Seeks Removal from Tesla, Wall St. J. (Sept. 27, 2018, 10:37 PM), https://www.wsj.com/articles/el
on-musk-sued-by-the-sec-for-securities-fraud-1538079650 (20221 119 1¥ ¥&).
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A, FAARALE = FAFERE e o] ulQIAE B
2 15 US.C. §77q(b)oll $IWtetia Hyth4h SECE 201795
of 7VstEl7 E3kEr sdutiold] FunlE HARBIA ¥ FIE e
& A FuFgonz WE fNte] FAdite HAAHTA)
A& H2ad niA R SAARA DS SeiE ke AS g
3= ¥<(disgorgements) HEOSZ 250,000€2], ol Tk o|A = 10,415
, o9t BEE - AAE 1,000,0002H 2 AHFETE) T3 &5
Folo| @ ZRol| #stA] @S A #A FAANALI Y] ZAb &
okl HASATH A=, 71 7hhA_Ee Aplo] HE37E o] 59 sufjol 3
ot AA HEoE WA | Zolth FAANNLE = ot ANE T
5ol 2klet & 3 Hus|o] AAdl wel 9)sA
37| 2 3FATES)

oﬁl
)
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=

S
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s
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il
iR}

. Y73 ApEe] A 24

[

A8 AR 9 N HEC ulg s Aoz I HAL 74 Ao HY
o AAe B AANE A= ASets, T A (assessment) ABIHS Ao Hois)]
5 stal {do] Fosr|= gtk Aol ofye} ARRle] AAE FTE & Ue d=E U,
1=
B

al
Ael SR FAR $EOE PPRAAE Rl A=

£

1. Z7dA: d2jxom P

9 HEGEAE S 513 AA ATaES AN B AFE dET ARl ofs) Al

41) Securities and Exchange Commission, In the matter of Kim Kardashian, Order instituting
cease-and-desist proceedings pursuant to Section 8A of the Securities Act of 1933, Making
Findings, and Imposing a cease-and-desist order, Administrative Proceeding File No. 3-21197,
https://www.sec.gov/litigation/admin/2022/33-11116.pdf (2022'd 11€ 1¥ W&

Securities and Exchange Commission, SEC Staff Statement Urging Caution Around Celebrity Backed
ICOs (Nov. 1, 2017), https://www.sec.gov/news/public-statement/statement-potentially-unlawful-promo
tion-icos (2022'd 11€ 1¢ H&).

43) 1d, at 5.

44) 1Id.

45) Id.

42

-
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Ol= dg@el =44 AlAH(Civil Penalty) 85

719 4 Aok ega BASkaL ok TETH SRS FEERE ARQL 9]d|, dRRAQL ARRI

| BsE 402 U ANE ATT ¢ Ak 3 339 A4 4 19
(private enforcement)4”)°] 7}sdtA| 7} FAETE HY2 WHEo| BWAAL Aol e ¢
A7 o] HE5HQ 7§:rL AgHE Zh=gy By QT4

— d
c
il

=A% A B <ol HES AN A= 7 onkde] EE 2,000 olste] w4 F

AA el tate] Ak als 2jog FAE ] Huksxprt Folvt ﬂﬂ &oll, F7F & A

71AE 2R EEEE Wt ok HES Aol BEET 4SS BRI B AEH<

2 A71Ho] A" T= %]Xc}o]‘ﬂr. @]% S0, &HAAIEMA ‘ﬁo Hdoll 543 AAE
A2 AANE ZH(compromise)dt= HIHS H

42H4 (assess)sh= A 7
ata,49) HE Aol x & AZIEE Fosta JJET S0 ARle] o

A
Jel A SR GE ARE AnE el 244 ANE T A BT

A ut WEo] WA OZ ARINA & AZAE Fjd Ao AH Ao 7153
. S B0, 1 FHIE FAIQ 42 USC §6972(a)(2)2 ARQle] &% 714 #AsHA
A AT F svE S41A AAE AT o] MES HPske ARSI
$H74 B 5 %(Environmental Protection Agency, EPA)°]AIRL 7] ZHof A HL*@’}t 5
q71& E YE B ERH o= AAstE = FHNA ARldAAE & A7jde Fo

L oL

3

hul

46) Legal Information Institute, Civil penalties (civil fines), https://www.law.cornell.edu/wex/civil_penalti

es_(civil_fines) (2022'd 10€¥ 25¢ H&).

o) Sl AR Aol Adlel Y AZYE Fe o WE AY A Aol ohiz

Z7p7} ok Aelo] THE ARIS TPHOR MALES AV HAAE AASE A oudh
A, ARG, NIRRY 71&4 - #eF] BRaxAd tig 34 AP A 7&63 PRI A

o By A11E A1ZE, 2708 (2018).

Donovan v. OSHRC, 713 F.2d 918, 927 (2d Cir. 1983) (“[I]t is apparent from the detailed

statutory scheme that the public rights created by the Act are to be protected by the Secretary.”)

15 US.C. § 2069.

15 US.C. § 2073.

Plaskolite, Inc. v. Baxt Indus., Inc., 486 F. Supp. 213, 218-19 (N.D. Ga. 1980) (“The penalty is

clearly one to be sought by the government rather than a private party. This finding is supported

not only by the fact that it is a penalty payable to the government but also by the provision

authorizing the Commission to compromise any civil penalty. 15 U.S.C. § 2069(b) (1974)).

42 USC §6972(a)= -+ F7€ - °of MEd W& 7k 7%, 14, 24, 84, sS4, B3
B& A9 A W ANBE Uz Y D APIL) WAAEE AT & Stk - o

7] & 42 USC §6928(a)°ﬂ 0E 2319 AAE AT g FAs L itk

47

=

48

=

49

=

50

=

51

=
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Ao HRlth ofo] thaf A FAULAL ARlo] T AAgAel izt 584 AAE A
T g ATal AT O o] o= A ARl AT & it

Adejshd, tiFEe] HES FA7ANE ATAAE st JoH WE ol B
HE A MY #4718 Ae AT ol WEe] BAACE ARl A4
= AT Arole Aol 244 AAE A8 + A

o PYA7AE 21 AAE st GAR FGorbr] Aol W 9wt AEE sk
GAE AZITh ] 9RE ARdo] FRlE A9 A AdAAl AW E SAE As W
TH&7d cease and desist ordergtil F-Er}). 718 HE| we} o] WHES sk A HY
o Rs7|E sta, FA7|H F|E ok 533 AAE vRRAYL A 7)ol
s AES T T e ATE Ja, HAY AT ok she AR Aok obge] &
© YREEQ] AAEALY] PAs ARY, B PBAEY, PBAEICE FYT Aok
<¥> Azt mE Al 7 #8 B
3 SAHEH =24 AA & A7
A A L 3(FTO),
s S 9 ¥ 3(SEC),
i | o) o)
A el el 284421 5 % (CFPB),
37 H 5 3 (EPA)
LAY LS|(FTO),
s =8 4H| A2 % % (CFPB)
=) 2 S| ki >
R B 247991 9 3I(SEC),
i YA 37 B 5% (EPA)
FdA A L3](SEC),
He Pk =8 4H AR 53 (CFPB),
37 B 5 H(EPA)
S A Y9 3)(SEC),
} . =848 A &3 (CEPB),
ek 943 R AF1b71 B 4 A9] 21 3](OSHRC),
3173 H A (EPA)

53) Davis v. Sun Oil Co., 148 F.3d 606, 611 (6th Cir. 1998).

54) 42 USC §6972(a)(2). ©] HEC] m=™ ARQlIE g ARl 1 ojue} dAdtat F AR ofF i
o M= 2% A7 5 o HHP FAAE AR ALl g &3 AR} I, =L
E A&HEs 244 ARE #3327 ¢ Ak
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Ol= HYHo| A AZH(Civil Penalty) 87

Ay 44 A SABEH F4FH AAe] dg BF Hdo] dHse RALSF
Aztell wel o] FoiAl= A5 e BAAF Y] Aol JPE & st mSellA 7
A GHbA S AA FAolr= T BAALR 2 SAFBIY WAV AA F o
stus ol BAste FE T WAALY S TAHE S =8 44 AA

flas)

A= FA4Ho] d5o=

[0

ol

&

4&
)

[r

of FAE HZ S0l BEEI} AL U A WA BB Bulo] B A4
2 2E BB 9RARY A PEARY ANE BYSE /1B T2 AWRG. 5K
[}

E7st oltZAAY ARY FA1F AT g AA g TE

hr)
rr
e
-
=2

3. PF7IE A HE

(1) S FAAN LS

ALAY Y LS| FTC)= AHA HEH| 33l | =
A F9Fa AHEE AYREE d) H9FLE '8}% AL AAH L3 9] dnbAl
TAETES A3 15 US.C. § 45599} 31930 H3 AlHS He=z C

ru 1;11_]
_l_n_.
2
2
il
Mo
ofo
QL
=
30
rlr
o,
o

55 15 U.S.C. § 45 B33 AAYAY 984; H939 A=A
(2) 1HA; B34 BY& FASHs Ak A= A tig A4 B7hsA
) AN == A FFE nXe 233 AR, AN = dAH FdFgFS A=
FAZA BFAsta 719HER d9= st (T
(b) Y13l dA; WHe] WA g Ha
(T AES 53l Y987} ad £ AAYY == JEF BAE FH7F HEC hitdte
AgE 3 73T U3 ARFA N 7123 IHE 7|AF HuxS AAste]of s EA7 © B
7% 75‘ QYL me 7|E PHE FARBES ke HHS SlF AU -AA - S Al FEslojof i)
APRAAL AT 71 dell A7 AEHA }8 A, AR AT 718 o] 3 et E fdEE
XHEZ] Hgolu ARATIAZE HAE Fd a3ty AAFE A AREAY HEEAE
ol gt Fofl, B} HHo i EE M %:— ANFAY WA -4 -3 4t &, e
9= AQgtt.
(1) &2 AA-DA- A7 By HE

(s]
Hom Ay Qi gay el Al

i FR

D2 F 60 ool o] =29 ()l FHE

&
e A = 7B
@ A AL A4} YR EE AU Ao A AU I 9w An
T4 2ok Pt WEE FEI AT 8HAE AET 49 o W A=
Eﬂ«l %l e AREFA TAE A7 AR ZgdErhe WA A Fae] At A
2 Aol 3t U3 = QHAE A | o3t

o] S Aol SAtel 8o mE =] W
(1) BEuke] B3 W, FAHEY 2 J|gt A 744 A3
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535609 28-S FAo Wtk 1dd 15 US.C. § 53 WY A 93] Fa A9
BE T F YEF AL A, 15 USC. § 45€ ABANALI7} AAHes FAHY
< T F JIEE 3t Aok mEA FAHEH A 3 AYAY D37} FFAE}
2% T AYE T 4 ok UeF IFHES I Fu FAYHS e A5 old bl

HAARE AW g o] st T3 FEARARTAHY K E FgRA
pd

A Qo] FAHC] o} Welol VHAE A4S GE @ B471Be) BFe o)

o, AR A4 S48 AAAEE @ 5 e AL}tk § 45 4 S
e Ao 10,0008 584 AAE A ALl A7+ Aok Asta e
o, § 545 AP AAE FAsL Ao 521 R AR S31F AAeE AV AA
25 A HERDONAA Bt Aotk ol MERTE Al d e & A7
84 FEEAU ARANALITE AR 25 sk v T Avole I
AL 7E A9 o]Flr a%S AVT & AW WEFRTF &F5S = AF TA

Ad3)e] HFo] ST HEo] AYo] A&KHY Fof U3 WHS nkg AQA-2A - A
= ZF furelel st Ao 10,0008 SHE AATS A AR AESfof 3, 1 A
A AT A JFE o] A7 WALSlA AFE ¢ Uth HEo o 24 ekl ee
Ao AAE T8, Y39 TFHA WHE A&EHFoR Boldstn e Afde 123
A ofsttt. tiuk, Wy Eoldo] o) o] AX A&LH A5 A4 GAEE HEY et 9
d Ao Br} o] RlAALFA AW AWHYS 993y T4 HHe 8] Y3 28
gt o] 8% #(mandatory injunction)®|t} 71E} BIF A FA|FTHequitable relieH)S B = At

56

=

15 US.C. § 53 819 F3;, 54 9 AT 5%

(a) $1¥3)y A3k Hee A

A3 EA AREe] Ty ZF 39 8S BF FEIT L WS o, HHU3lE Ale] AYs

HEANE Bote AW AEd =e gE s

A& FA(enjoin)3t7] 93 &FE AVIG

(1) AL-A -3 AL o] | A12z2E A
HAIAY AT 37} A

(2) A3} TS H3lstAY M APIAAE B3l A4E w7kA] me A3 BAHH
o] A5z 4o wet FE WA, A3t Aszel ot} Mol A7s 47
TS P& FASHE o] T R

15 US.C. § 54 3| 938x; HF

(a) AAe] F3}

o] W A12Z(a)[15 USCS § 528 7AS Hwtd AQA-2A-3Ake] 79, 7Y Fud AFS

I FaolA BAG 21 stllA e Aol AubERl S0 ARSI EE el {13t

HASIAAY o] W Al12Z fube] AvALE ZTRIAY LHlE fEdstEE d=E YSXH T,

534 & olsle] HI(fine) == 671€Y ©l3Fe] A Y(imprisonment)®l| 3F3l= 74 = (misdemeanor)©ll

sttt AW 734 (conviction)oll o5t SAHM Wad A9 HAE F Yot (TH)

57 15 US.C. § 56 9193 =x HFRAR 3 4% E 49 A7), W, 7t 2 A=

¥
ik

welel BuE FEHGAL BT AEE FUHE do|

e

o
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Ol= aigdHo| A AA(Civil Penalty) 89

A= v AH(The United States)©] 3, WALt £25S s 4o SARA
7b AR L3]7 dok
19651 AFAHNAN LI = §] HE § 459 § 549 ZASE 1.B. Williams Co.2h= A<k
3| Abe} Parkson F3 WAE AFEZAL] Aol s &9 WEFLE F A HEst
ATk ARAH AL = PFAEY FAow FAHHS TS, old BEG TA
A A Ao FaHdd APHAAE ATsHATh AL IR SAE o met dW
A d3= 1967d 4 < TEEAL A7l disiAe ol9f flo] WHeo] A
; st AgAHH L= 19693 FAATL FARE AlE
< EANE Aol v He dAS, Y AFY B AYY AEFS 8AsIAOH,

[eZ]
oF 2L ZHE et FAsEA, FAEE Aozl wE iAol /IEP A AT
o

oy HYL o= 7|7t HYE 500,0008S A5 Zds) v oAl 2+ 456,000
E, 356,0008< FHstth Hae A A2l Fastdth 28y A A2dA
WS Y Aexrt okt xﬂ7zoﬂ ofsf dejd2 Fol wiAdel s AAE s
A& wetha Hop wiAld AR 717vet AARA S 97] 8531 To0)

uetr] FAEHE PP E Ee ZHJ&% 3 EeE g dov, 544 AAE AR
SaARE FgE & dvke H, a8a Aol AFe & o= obF-g 4

o
A A 4R BN BE B BREAE AR
9 AR B7Ae] EEHoloF BT HL

Y35 disste] HEFAR] A7), ol e W 5 UAEF & HEO
< Xethe A7Ish] Hdel ¢
dolE shofof it
(B) W53l s %Z]% %L = 45?4_ OILHOH Ag e AZIsAY WofsiAy Frtst
A R A%, AUAE AN o)goz B Ut AWT A o|goE
48 AVEAY BolFG ) EE 2EE 4 U
58) J. B. Williams Co. v. FTC, 381 F.2d 884. 891 (1967).
59) United States v. J. B. Williams Co., Inc., 354 F. Supp. 521, 529 (S.D.N.Y. 1973).
60) United States v. J. B. Williams Co., 498 F.2d 414, 421 (2d Cir. 1974).
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90 AYHAT Ae9=

2) B EEHARSH

w8AH| AR 3 (CFPB)2 2008 =8%17] o %, A|FF(Department of Treasury)®| =
|4 5=(Office of Thrift Supervision)e HA|3tal ALAHLE7} BFstd 584012
I5< &3l CFPB7F AHR Zolth. AEA AAdE 7e] &8, Br)A, A&RR7|H
e 5 olv] EAEA A g o] FHGky] Wil AAY FIE TheFsith

FARAETHY 27 HES ABFHR PFHEY AANE A FA-st L vk 12
US.C. § 55632 HE Haelol it SAHRE S PAAECE & + dvkar 83 w
6D 12 USC. § 55645 SAHE T 544 AAE rtedolyd AL T o=

4
S S WET ¢ Anky AP Pelsta ko)

N
O

o)
oy W

T

61) 12 US.C. § 5563. FE JAHE
(b) A% A2l (cease-and-desist proceedings)
(1) BEef e
(A) €yt &4 2 TARAY Mulz AZAE HE, 132, Be o] 1 AoA AHoE Fit
& 24e ekt waEe A9, AL o] ¥ A024F, A1025%F, #1026 w12
USCS §§ 5514, 5515, and 5516] 12 U.S.C. § 5481°) wg} & AR == Aulx AF3At
oAl #A AWk P9 e 2AE FTAL F Ak
(4) Fado] g i HEAAe] FAARE o] 2| mpet s WH(FARARY] Tl 7%
HE Addrhol et APHAAE AAle] FH ARATE AARE A Yol JFAE Zhe 4
gAY T DCY Aol BWHol $EEH GERE 30¢ Wl APEAA ATME
HoZ A& & Utk (T
&) JFFAA AF. @l B2 APFAATE AT SE Hdo] 55 WakA ¥ & A9
HEo] P BAHA F=rh
62) 12 U.S.C. § 5564. &% A7|4
(2) €uk Y FEFLHARTHES Nk 2= I Hel 1024, 1025, 10263[12 USCS § 5514,
5515, and 5516]° we} SEAHIAREHC] A7|she RALES] Adido]l @ 4 ot ©] &
9 ATFUdole FHA AA H3 2 HE) 3 FHEHE nho] @2 FT7EH e YA F
FTAWE & TS HA- P Fa A 2AE AT Aol TG (T
12 U.S.C. § 5565. D374 W4
(a) B9 2% == PHAA
(1) . HAEE AT C] e AF F8AAERTAHL) FEANAESH e 4% &
© PAFEA N APABARTH T o] ¥ 2 A4S e Ao s 2 Wy
TE YR FAE I 5 e BIAS
2) F3FA. FatAE e Algre] EFEL
(A) Ak HA == 43
(B) 3= =& F54kel uigt
(C) F2ol5TY vl dH(restitution)
(D) F2ol559 #(disgorgement)
(B) &3l 2 71el 244 A
(G) 7HIR1e &FHeY 75l et Alg
(H) DA 5148 AA. ofdf (o) wETh

> o oF

o

~

rE
%0
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0= dg@el =44 AAH(Civil Penalty) 91

S gtk Thek, WA AAe tiake] HE A4S WA A9 TR AAL ol%3
oF FThe) YHHLOE AT A P BRAA g T AR WYL A
oror] o] ARl td AMAAE ¥ FARARLEHL AFAThe] Bo] Hr}
seluetel FHANANIAY, FHarAnEHe ARo] WU 14 BB F3e F
AEe AR o Bl

KR
ArE 5448 AA 29L& i ALEE o] ofle FEARAE T Y] Heste
715 (Civil Penalty Fund)oll E38th 44 AA7]F9 AHEAet Eaf W24 S840
ARTHol AL F 3lom, 9¥ 30974 ATE 42 1,316,303,5148(2F 12 6000
Dol gt goheh w3 FAHHG AAE st aFolA RAE £ Aok dd

(3) A &g At o] 2F9] o WEE AHH Eaujds Edte LR 3§
HEoME ¢+ Hd (5
(c) MY == YA R gt WA FH AA
(1) e, 29 =5 292 Q3] AYFERRAEIHE kst 2= o] ZEo] met 34
A ARG gt oF gt
(2) 2843F AT
(A) 194 o] HECIY Ao HAS e A 248 A 2 ke == Ad(failure
to pay) 22 1¥% 5,0008% 2338x] Y=o}
B) 22A. (A= B3, S Z(recklessly) AHARIAIRTHE Sukst Aol o3k F47
A g utg Lyt ALEs 59 199 25,00088 23814 Pt
(€) 394. (A (B)oE EF3a, 119 E(knowingly) S AHIARETHE usl Ao 3k
A AAE g ARV AL&HE B¢ 1,000,0008s =73HA] LT
@) 2HAREE )0l wet FHE AAY FHE AHFE el o FEAnARTH PHL oS
7t ol wel 364 AAe ARAE Adstoiof itk
(A) Ade R} A9k FojArt Hejg AU A=A oAF
(B) Sdrelut Alde] FuiA
(C) &ulAke] ey Yo FulA. of7lele AFolu Mulxe HAugFe] d 4 ok
(D) Ik o]
(E) 71Et eje] Ao & 1HAE (T
(%) AHHEAS AT FEAARSHE ts F st HAE AR vt 513 A&
S 4 9ok

(B) A7ggt A%k Ad HAo| F44 AAY AHE HetL Ho A& A&s A
63) 12 U.S.C. § 5566. FAtAEHARY o4
TEAHARTHo) T EE o YE 2t 4
St A9, AL T W gt ALSS AT de] e I
o|gBledof it} o] MES o] ARE FR3l= AL A

-
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E, 3eAHARS B2 Fudgele] B3 HES s uEogs MIAb A ¢
o] 12 US.C. § 55640 wig} I Aol (1) g Fale] 9+ $A, (2) H2o

l

559 ®FK(restitution), (3) FEol52 ¥4 (disgorgement of compensation)E A 73192
M, 3% (4) 1Y AGTFES AT A, (5) SEEAE ABE A, (6) s 52
A& F7IE AT TS

of Aol A A 122 HW YAES IS A=Al 11,403,448=(%F 130

o {l)o] Fpol5 Wy} EsHne}l Bkt Fude 9 JFd 9o FAE HIS
tho6) o] FHe TEo] 20109 1€HE 2012F 7E97HA ARAZRE AEHRS 9o
Fdshe AUtk 1L o] AR Fasty, AW FAHALS HE Nk AAS
HAE 9RE A¥I HE AR AEE vas] & o, 1Ed s HEe] &7 H8" =
Hol the s FH o|FE st i APHAY FAWHELS &St %Xdﬁr—‘% o5
Fihe A8 Thes)

(3) 2AAAHL3
FAANYNIE FERNARTANY FAGES FAH AN E O AR wE Y3
HROE AYT + 9E VL 23 Yok

FAHOZ 15 US.C. § 78u-199S WEAZ(insider trading)S W ALY £%S

l‘

64) https://www.govinfo.gov/content/pkg/FR-2013-05-07/pdf/2013-10320.pdf (2022d 8¥ 30 ®-&).
65 Consumer Fin. Prot. Bureau v. Gordon, 819 F.3d 1179, 1186 (9th Cir. 2016).
66) 1d.
67) 1d.
68) Id. at 1198.
69) 15 U.S.C. § 78u-1. JEAZ ) 3t 223 AA)
(@) 544 AA 3 A
(1) 3] 2FA7149] M. Ad3le EARlo] a3 v/ ARE BHAF3
< AZAY Fdol 7Hke & 29x FAS AZATOEH %
§§ 78a et seq.] ¥ I TR fq'* T4 & st A9 Ee dE ARE 835 b2 9
A& EEH 29 ‘Fl”eo ANt A5 (FH)
A) f1d3l= A AHded T8 AN E & AA 514 AAE A
T 2%5E AVE F Utk
(2) ANPAE T Aol i AATHY] TR, AVPNE T Aol EH g AAFA FE= WA
o] AHdTAC BEE V2R St wGETh ok, e e Ful, T, T FRFHF
o A= Qg 4L o] Ex I3 &AFdY mE 234 4 gtk
(3) ¥FE& PAE AHcontrolling person)oll TheH A|A|FH] FE. RkgS] Ao Ak E
G Aol s A-7HHH R FEFES YA Aol o AATYS Hdo] AMEBA A
< 7122 dto] AR E o T2 PR sl A2 o] = I3 &4 FERO 34|

0(4
E
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Ol= dg@el =4 AlAH(Civil Penalty) 93

Tl AN AL FASE A= A, AT § 78u-2709} § 78u-37De] MEH FA|H

EE 1007 28 23T 5 gtk (T
70) 15 U.S.C. § 78u-2 JAAa}o W& WAME T4
(2) 193] FH1A AA A A%
(1) gxt o] #9] 15(b)(4), 15(b)(6), 15D, 15B, 15C, 15E, or 17A [15 USCS § 780(b)(4), (6),
780-6, 780-4, 780-5, 780-7, or 78q-1]°] WE HAE AlY3tAA, L3 == A FAVH
& F2AQl(on the record) AFAEAIY} HES A Fof| Fol| FFsitin AT A F
AF AAE FH4E 7 Aok o] A oy F o= shvhe 818 wES|of g
(A) FAAZE 19333 Z3X(Securities Act of 1933 [15 USCS §§ 77a et seq.]), 19401 T3]
AP (Investment Company Act of 1940 [15 USCS §§ 80a-1 et seq.]), 1940d FAAEH
(Investment Advisers Act of 1940 [15 USCS §§ 80b-1 et seq.]) == o] &9 &2 % 19
w2l XY ZA A LS (Municipal Securities Rulemaking Board)7} AA3 734 1
o= 9kt A5 (T
(2) A4 ¥ Hx}(Cease-and-desist proceedings). 21C% [15 USCS § 78u-3]°] W& HEAE A8
A, A3l FAHA AREA G AR AAE AX F FHF AANE 234 F o
o] A% T T oL shte] 81 THEsle{of gt
(A) BAAZE o] 15 USCS §§ 78a et seq.]ol W 74 2 1o A8 AAE 73S 9
SkaL Sl
(B) BARA7E ©] {15 USCS §§ 78a et seq.]ol W 4 2 1o A8 AAE 73 ¢
3t o dUAEs AFAIAAY AT U5
(b) AIAL] gk
D) 194 (@)° #A8E ME 29 - F290ed gk AA e gt Al & 5,000 E3ola, =
Adle] ohd -9 500,000 o]t
(2) 224 (D)= EFst, (o 73S &9 F297F A7), 719, 22 9 9] S o
ofF el HAE AU AS ;T 2 F2ol g AA AdFHe AAd F 5,000
2, Akdlo] opbd A9 250,000 2 o]
(3) 39A. ()T Q)= BTy, tso BT sidstd AAe] Adde AAd T 100,0009
&, Aglo] obd A% 500,000 o]t
(A) (@° TF8H 2527 A7), 7R 22 9 39)-FaAe| o3 o F sfejet HHE A
O]j__’
(B) 18T Z9)-FAA7E AP AH R A A g A S EmE S49 A S
AOAAY T3 P95 & AolA i F14 o] LN A5 ()

(e) BAF 2 34 w® A

A3 e WA FAZIR] o] ZEo| WE AAE FHshs AAE APstEA, 93] 2

A7 HE AR ojAE x3al] A4t 2 B4E 9 7Se WHS dgdlol itk sl F

ARl W3k A F, oA, ol A Z)ZH(periods of accrual) B ©] ZES s © LI

ArE Aot 7, 78 2 B9 55 ARE F Utk

7D 15 US.C. § 78u-3. A W& ZXHCease-and-desist proceedings)

(a) 939 A3 EA<lo] o] AH15 US.C. § 78 a |39 74 =& o] A W& 73 T&
ket AU ukEtIAY 2 Yutd Ao g ddEHE A9 AY3E AAEA} PR
713)& Foig & 93l AqARE NG F Atk =3 ALl 2 5L ffukel 9l
of o]uAE 5= Utk AMEE EUAY Estolok dFelE B8k Fd AolAl I $RkeyS
g Aefol] AT FoZ dAsE utle oHixEe AE FAY AL ¥ & AUtk ¢
A37F Fasita JAs = A9, 22d HHde AWE Ak IRW oy}, A

=

2=
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93 247 AAE AR T BFE 4+ Y= AL Yk olLAl WEe] £ o
¥ & =g PN dE A%, o F oln AxE HU¥AEL spce] Aol @
0 SECTF WUS BokA 91 ARS @ u Ad @uAEA 2R AREl

me} SECO 44&% PAHIFANAdministrative Law Judge, ALJ)ol &J3l A &o] o]Fozl
t}.73)

FAHBAL 417 AAARLS AT 3?— GAA7Y o] 5 AZE B BAAEFAE
1IAE ARE AES A, AAp o]Al717F Jod SAANA LS DA B ool A 222 AR
< AEFHTW AA 3l Ao EBvto] 91L& A FARE 241 AF TP A
HAAE A7 ¢ A0 FeinARTH oY AL rixiAlg SAAY
A3 Aol M= 14 #HAF ZE -E st Jom, HPRAHA dAE A&

.
of WEAIA Bold HE AMAANA TE & A FA FF7 @A) vk
Zelth 15 US.C. § T8y-1e)(1)& “H5o] APIAAE A3 Qlol, A7} 91989l A
2A% Fo AVSA dotd F4L neiEA gt W 7454 299 ged 2A%
St A9E 234 omo}u}”a} z-sm Jojd, UHHOR P PPUBATL F
ASHE AR AR FHE QAN T slom, SUE A SIS ¢ A
RE F9E U ol B PRI 3] YAEE S, A

Hge] AgF d-FETs &3 A& A ofF A FAHE ERIHE AAR B
o},

SEAANLS = FFALY 44 AANE 7P LS o] &she 71 &ahH, o
of it WA FWE Ze Holth Y E DC FAHLE 20129 FAAYNALS] AA 3
AA AA GAE SAH AAel sl PAHAAE AL 7ol A AT dHA

" FAGYITHE o] F 2 HEE FHAT vk qlthe A 2022 54,
I AL e, FEAHALI) Y] PPALE 544 A

A

il
m_%
tlo

of skl URT 71 AU} Aok AT Aol weh Bl 2ok B9
TASs] A < A (F=H
Jarkesy v. SEC, 34 F.4th 446, 462 (Sth. Cir. 2022) (“Congress gave the SEC the power to bring
securities fraud actions for monetary penalties within the agency instead of in an Article III court

72

-

whenever the SEC in its unfettered discretion decides to do so.”).
Rapoport v. SEC, 401 U.S. App. D.C. 205, 208 (2012).

Id. at 209-210

Id. at 211.

Id. at 205.

73

=

74

=

75

=

76
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Ol HYHo| A AZH(Civil Penalty) 95

A7k 2R A2 FAR WA AR Stk BAL @ Zolgh ol v
AE HolH A Awe.

(4) AT EBAA A

AFA HA B A AR D 3] (Occupational Safety and Health Review Commission, OSHRC)
+ S&%(Department of Labor) F AFHHHEZAH(Occupational Safety and Health
Administration, OSHA)¥} ¥ &ate] 4HYHH B2 (Occupational Safety and Health Act)<
Yo SRARIIBoIT. wERel AIARAUAALT} Aol UiF BREA
59 B3 A% 41 279 9k NS HRIST AATAL AR, AUslel 2&H
AN} D ATLE ALY AAE FAs= A 2~H ot

wER GEe APlA 2RAe) obd S3b wed out AL Felg A A
(citation) & ARAIA RFATEM o]F e =R 159 ool o|elArIaA srow
wER AR ARAE AYIARANANSL ] P 2L Telo] AT o]
R Ado]l 5HA AAE Tt st A GAAIA A FHE FAF 8t
W, wef 159 ofule] AR} ololE AZY A% AAnANAsI AT HeE 7
Anw 2 wERgEe PAARY FHH AAE B2 5 oy BAe o9 A

77) Jarkesy v. SEC, 34 F.4th 446, 462 (5th Cir. 2022).
78) 29 U.S.C. §658 S8t ALAEQIA(Citation)
(@) Tg A3, A, WL, AT A5k A EE ARERIAE tAlske 1A
- FAF o]F, AFAFTE o] Al654=, o|H Alessxel wel Faw J]E A HH,
EE o] ol wt ke 7AN ﬁZﬂ% Aurgt Ao ® Kol A9, %J&r I A A
Eﬁﬂé}~ Z7F A 717 el A&sHAl AFGFolA R ALERIANE Este]of dith
b9 AREERIAE AMHSR Zﬂ*ﬂo%ok 3, Ao E o|FE o] ¥ =%, JE, 7F
T = B3 U Ak 238, Hute] AFe FAHOE JAEto ok gt x5, HHP
AMAERIA = 9] ABS fg eld 7)gke] Z|AEojoF gt e HHolu Bl
ARA e S48 JA7L gle AT el thste, #RF ARERIAE tiAlsl, #5E AR
FH(notice) AES % AAE HEE AT 4 9o
(b) &
o] zof we} Wgsts S ARAERIA e O BRI Qul ARHERIMAA AFE=
luto] WG Zb Aol e O A, Aol Wetke AN Aste vl wel, & Ro)
SE FH(posting)dledoF g},
(c) a3 A7
HEto] g FERE 670l AU Helle o] o] WE R AMEERIME WS F
ATt
79) 29 U.S.C. §659 A3 Az}
(a) HWF AMERIA o] 2 o AA FIHmdel et AYFE oA FTE; ©]¢A]7]9
718 AMdFY 22A7E olAl7] BERE AW kA oW AWt AAERIAY FHgd 4

_N

d
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o FUATGE A Feivete] FHE BAAEA FAT 4FE 2

A)
=

glE k80 w= A PAIRE 20179 71E F 1,9318 9 FAMBA}E ZFEkal
e FHAQ 51YS ZH @ At 2AE AA Aol o] Aessz A1l wEt

ARk A EIME BFT AP, AW i HAHU 2AE PR H g 713 Wl o

I=]

Aecozol wet AA7F FabE AR Ashe Ae 1 ARFTAT, ARIFTE AR EIA
== AT gl B 15 AL ollell AellA o]JA7] JAE THRaMoF Fre HE
7] FHoE ARRIFONA FAStoR ) FHe FAE WS ZEFE 15 UYL ol
AAF7E SRAREERIA Y AT Aol tigk olofAl7] SAE AdelA FESA AU
2 7 B¢ 2EA e ZEA g#37t APl wE FERE s oflg s, 1 9
HRAMEERIAM g AT e $=2Q0 8-S 2= OSHRCY WE o2 FHY o=
oyt 71FAMT APHAIAL tide 2 NS 4 ¢ti(shall be deemed a final order of the
Commission and not subject to review by any court or agency).
HRALE ERIMZE g Hnke] A 719 W A sfiEl B 2@ A SR A Al
Fab A o AdFe] 1A A S == Al 3 A ti'E AdFe] ol9] A
718 ARAF7E BelAl ok sk 713k ARFIE 019 AlZIE LElAl ol W] 1A =
= 734 FAe F=4 29S8 2 #
HARPAME ERIAM7E g Q] ARk AIE Slete] sgE 713 ofufell(ElE 717 AR
F7F BH1e fou Fanks BAow §hA] ofyste] AoE JfAEE o] o AAl Al
sk AbdellA 3]l FxmEe] T8 w7kl 714deHA ofldith) AAGFTE S
rke] AFE sEisktia o] 98 Wk ol Sle W, Ade I3 diE) AMdE vl
Fate], s sfelE st o] A Aesoxol weh FHE S dad AlA, 1 A
a2 == AT B3 FAd oo A|stad ste AFE °olF 15 IUY olviel &
oA Lok e AFGFolA Mg S-S Tt aAste{oF ok
o] Hete AAE w2 EHH 15 UL ol AT 1 1A e AT T3
A ololE AN AE FHolA LdEA otdsle wols, 1 A B Gud A=Y
2 T4 59S Z+ OSHRCY HWHOoZ HEH ol HYoy 7|HdME APHAIALY
thgel HA oyiit}. (F2
80) 29 U.S.C. §666 243 T AP A|A

(a) 1oAY T HHEAHQ] 9t

(b

~

o
)
N
5
N

N
s
[w
N
o
()]
N
=2
=)
i)
N
o2l
i,
N
)
=

)_.11‘
o
oft
t
rr
i)
i)
=2
=
iu)
N
oxl
i,
N
fuj

70,000 28 ©]3}, gk 1A kel tisled= A {3
A AAZF F4E ¢

(b) FUE $iukel tigh AR SRl
o] H A6s4x, o] A A655%° et AARH 7|E-7F2-HH, =
A e AFE FUSHA Huks Algel] tial] WA ERIANE Wk
eI ePE 2 7,000 2 olste] A AA FHE 4 Aok

(c) ZU3IA ol Sjubol]l thak SukALA BRI A
o] H A654x, o] H Aes5z] Wl AHE V& 72-HH, = o] Hol net AXH 7]

Mol wek A9E e
& AdFIAE 2 9
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Ol= dg@el =¢4 AlAH(Civil Penalty) 97

Siev] o % 1,65570] ASRAYANA BAHT DA AN Aelsha, 127 4]
PARAYAN Y 0] a5} Qrks) Qo)A AWE FMAREH, APAYY A,
ZAANAAI A 242 19, 19, 590] 2RHT Y= A5 vms R, SALARAYA
42317k Hefshe Aol 3 u}u}k— a%

=3 o] ¥ELS ¢ A3t

PRl WE AFE ustgot 1 42 Fois ohsttin A4R vl wek Sua
SONE W ARIFIAL T ol A&E FARE 7000 T oldte] FAH A
¥ahd & gk

@ S A% o)

o) # AosszA1 ol thek AU WEE el Slitel AAE Sistel e 7
2 ol Fke AYFIE WHe folut e BAHOZ 34 ohfste] HelE A
She ol B Al6s9zS] AR Sis A Al FANAE vk WA &
P ohth S Siure] AgE sEists ATl T1HE e EE Sl A%
i 712kl tistel @ 7,000 2 olstel G FAA AANE T 5 o

(&) 37 Shkoz AP 22Ae) Ay
of W Alesszol ek FRY 7% 74 WY, E= o] ol me} A FHL w2 g
S, 71 Siwos Qsle] DAY ABE 2 AUFE, £33 A, 10,000 2 of3}
o WF wE 64U ol3tel Lol HspAL, WI A WapHs, T Y AT A

#3 4 Fol AN Aol e 43 Sl Agel Aue 2000 Dol olstel W

£ 14 olgfel Yojol HsAk BI HAE WISk Ao Ak (39

() B ool S o WES] T ME BL GRS A0 AYLE AR B2 A9
700052 44 AAE FHdS F Q)

() 99319 FA2 A 44 AR AVAE o] ol FHY FTAH ANE 44T 9L 2

ol FAS S ol olAl AT ALY TR, Sl FOA, AkdFel Mozt Ui

A, $iu olg 52 A3 welstelol Ak (F2

SR

i

)

) AATA @ A2 o) ol met Rk FHA AAE ARelA AFHT WY ARRE
$o Fu2 ASE0. £ AN BAD R EE AT BAE A A9l @

AUl g ARe] BT NALES AVl 45T 5 ek,
81) Services for Agencies, OPM.GOV, https://www.opm.gov/services-for-agencies/administrative-law-judg
es/#url=ALJs-by-Agency (2022'd 84 25¢ W)
82) 29 U.S.C. §657 ERHZ, A € 7159 #g
(a) AT A =9, A L 2=AF E3, A7]9 U
o] HE =3<& 01630}71 Hsted, AL, oA, &FA diEdAA AW dde A =
& 7t 59 BT T & Ao
(1) 22A7F AF-E SUSRE B4, A4, AdE, A4BY, = T 9 Fa- 98-80l A

5

A glo] =& Al A7+ ]'Hoﬂ Z9l5l= A

@ A9Fe nEstel 1 R odd, TEE VA, /1T, =7, A6 2 BF 52 g ¥
9 vhel A FEH el Slal, A SEAZ 2 1 ] GeA Aol HAskE 24
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98

HYEHT He9=

ARAYAN YR o] BRY A DA 02 ol A FAEA) AHUANE
A7 & glow, JYRAA ARol A gA

T-d, 9& A7)l Bla] APAAR R o @80 Stk 29 US.C. § 660
“AMABA G HeE 3] B, FA ol AAZR] FA LA o ATFH= A
© 223 H(conclusive) &2 AAATL T FATOZH U5 AMAAA e
o] HYS TEESE AHkal Utk Yol T FAE AYT el Ue AF
2222 WAEkA] Gl APMAEAA LS F7} AgE & As Wafok gk Y

= F7H AHRAl 2A 7€ AR BdAde AAs] Mdd daE TRk

2 S A ER AT ARSI SRR LA el 2 22O B BES S A

0 20 243 29 B A A%, 298 3

o] WEd wet AT Z*P* g vf AL S0l AA Stoll(under auth) &4, S 9

A AEE T AL 878 F Utk o] Ag A Wl %OIOHH] Agets v ool 22

T2 HEH oAHlE S °ﬂ7ﬂ Agstofof gty ol Wy EESAU ARst= Al tis)

Fool 848 ® A%, 0 el FAAL 2449 AE A AL Tr de A ¥

83

=z

—~
=

o

d
he United States courts of any territory)& 1 AlgelAl 43t 2718 AZslA g A%

Ao e e & AL B P zt=rd WY B wEx ofyd A 1 o=

WA 28 (contempt) O & A (punish)® 4 Utk
('5'*1)
29 US.C. § 660. APEAIAL
(a) o1 HE FeF &) AFEAAL AT AFEAALRY] tido] Bl WHE; AU W Azl 99
39| 7153 AHBA g9e S5 Ao &,

e}

Al 107%2] (c) [29 USCS § 659(c)[oll w2 9|3l W 93] o]e)& APt Agd o]
AL FEREH 60?4_ well, Rtz Bzl iy ArgAe] EAE e A9 A% dad
EE DC FaHAolA AHEoR s HHe] HA e HAS a7 AFAAE A8 +
Ut HdL 7&?*1«1 FES ofds]o] FEaof sy AAsE FA A28 A2112zxo] #AH
uhol] weh FH AR A 712 IAE Wdol| AEheof Atk G 71Eo] HEH GHE,
O HEe o] HEEAS AFd tigk #EE AUn HHsty Fasttta AAsHE A4S FEH
5

Aol AT WY SE BRE 4 A0 wY AUl WAel A me JRBALIAY
SAY AasAL EE AGHAL WAE BHS AP 98] BaF A, 3 5 &b
of Zol mhe WAk AASIEhE W) e Ha S @ AUl 3

A

o AW FANA ohURTE AALNA AVEA g T ol o3 melEA go, 1
48 T4E A7 2@ A4 AHoE DARE AelE 187 ohlsih AdRAY Do
sle] wee, FAHo|m A FA YA o FBAHE AS, FRHA AL UA
Atk (3

AA37F F7HHe) FA A28 ALBA hE BEE WA '8}{— 3%, ol WAHAYAL F718
Bee] Wt 7)ze] ¥R WASAG AIFLA s AT ol B 7S WA AES

ook gt} U3 Y AREBA N e ddo] FAHo| 4 é’ﬂ‘ﬂ 71 A 9Jsl L=
73% TR FYE Zie AR gt AR 7]S5o] Hd Had YERE, Hdy 38

&Aool 1 ok} AR T2 §HS zheth A A28HE Al1254%0) wet I
EH%L? doll 93t A7} JH= A9 dYg= ?&E}. (Z%
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Ol= aigdHo| A AA(Civil Penalty) 99

st e WgE ABA A SR Ak o|FA FATIR AMABA Aol
Hde TEshe AL g ojgelzta & & Stk

1977'd, AALHRALA D37 AHE A drp AUA] o, b mAAARe Y
Blol ARdBA ] e F=AA B TS FoIF ME A0l A A dgE A
UAAl Aelistes Aol obdAlel tidk EA7E AW ool gRHTs dEHo=
MY e S5 AMEA Ad d3E FATATS 83@7@40] 222 HAE4
< AYa FAE sk, Y BAE AR AR 718E s W, AH
iAol o3k AR Qo] M-S THe AHEA e I SPE%E}E AN A

A 9420 e et AR

OH

(5) THESH

rll
o
2
re
2
>
. o
il
i
fo

$HESAHS AR Rt == 57F 21 W AMEe A A4S 4 F AR
, 7 AE7E 3090 XME
(compliance order)= & 4= JUThs8N) oln FARSHo] AH HHS UFT

OEH

84) Atlas Roofing Co., Inc. v. Occupational Safety & Health Review Commission, 430 U.S. 442
(1977).
85) Id.
86) Id.
87) 33 U.S.C.S. § 1319 Y
(a) & AFol 23 F8; A H(compliance order)
(1) 3 AR} o] WY A402%, A404%2[33 USCS § 1342 or 1344]°] wieg} 5018 w-e 371 A
gol| we} gt 617}01%1 o] WY A301%, 302%, 306%, 308%, 318% Z A|405%[33
USCS § 1311, 1312, 1316, 1317, 1318, 1328, or 1345]& %]335]'3 g e 243 A
BAE & &S SAde] fRteldgol E9ld A, FHRITHLL o] =¥ () wE
AEE FABIAY GARRS #EE F AR i W AHES FAISH ]: fil’/} ol &

AE @ F 30900 ARgolE At ohed A S A wE A% ARE AR
A ST 22 W ARE AY RS AT WIS i o 2ol (bl HE A
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Aud FAH AAE DA B2 UrD ks )
TR0 WY gEjo] sk shue guel Aol nF YU BE HEoE, o

a%5E Aok gtk ()

2) (ol 7FAE 37} 2ol Ay fRke] Y& wds) lof, o|zle] = AR g Hujof
7108 Aolgt . AGAEHE AF, AL F AF o] AME FAgoF Ty BAUF
5 3090 AUT F FRIL o] vIERA Z3 e A, AL AT AME Fa(public
notice)3f| oF 3o}, (S

88) 33 U.S.C.S. § 1319 33

(b) MIAAEE AR FTFHolAY FAARJ] FABE 5 Fag FARAE A 4
ZE9 (9 "t AEBEHEES AT F e AREYAE YR Fho] TALS
g Ak o] 2o WE TAALEL H37) &AE IAY AMEE FHEtT e X

o

EE o]

3
7}
Aol A7slor b, 2 HAL e AN E At NS HE 7 3
Zk=th o] &% JiAle HHEE F AR viE FA oo gt
89) 33 U.S.C.S. § 1319 X3
(c) BAME AA
(1) o] e gjutag)
(A) Tl o3l o] W A301%, 3022, 306%, 307F, 308%, 311(b)3)Z, 312(p)Z, 318%, &
= Al4052[33 USCS § 1311, 1312, 1316, 1317, 1318, 1321(b)(3), 1328, or 1345] = $Juk
T

of ¢y
3

rr e do

o -

A, A4022[33 USCS § 134210 wet 919 &S HAshr] 98 Aol + AR
FIEE S7F 230l AFE AR B () A dEE 2,500 ©4 25,000% ofs)

o M5E Ee 19 o5t AYd Ao, F d& HAE 5 Utk (FH
(d) =343F AA; 29 AHES A 1A
(1) °o] Wl A301x, A302F, A306=, A307=X, A308F, A 312(p)=, Al 318% L A 405%
[33 USCS § 1311, 1312, 1316, 1317, 1318, 1328, or 134512 utalA, o] ¥ A402%[33
USCS § 1342]°] me} 7] 27& JPstr] sl A7 == 7 AF7F 5343 37F 210
U AkS AWEtAY () Aol wE B WES nkst A9 ke 9 25,0009
2 o|3te] FHA AAe] A3t FHA AAE AATANA, Hd ke FUA, e s
A3 A3 AAZ o], Sk o], FH 278 F53y] AT Aol =3 2 y]el Aol
A& aftoor gt (T
90) 33 U.S.C.S. § 1319 F3
(g) 3¥73°¢ AA(Administrative penalties)
(1) $Idtsg<].
(A) °©] B A301Z, 302%, 306%, 307%, 308%, 312(p)Z, 318%, or 405%[33 USCS § 1311,
1312, 1316, 1317, 1318, 1328, or 134515 WHskAY, Al4022[33 USCS § 1342]°] w2}
A7 2EE AWs] sl B =v 5 ARV BAg §rF 2doly Alg, Be A404%
[33 USCS § 1344]0l we} = A7} 453 87F 2oy Algks fnkst 4%
(B) ST FEZF(Secretary of the Army)°] ©] H #1404Z[33 USCS § 1344]°] wa} ¢F3 3
7t 7oy Algke fiuket A9
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A% B FAL T AU #AT F AR FoE AAM 15 EE 29 4F AANE F

}3t 4= i},

) xﬂle F=

(A) 15

Dol W2 1§ 43 AAE eI 10,00088 S 23814 Feth ok, o] 2Eo) w&

19A 2384 AAY] i 2500028 & 2H31A] gt o] 2E wet 344 AATHE

ARER= HHE BFer)o) A A mE 24 A oA F9E FARNA BEXEL X

% nko. %ETH 30 ool dAE HHol U3 &S T 7|FE FHdof drh HES I
WA ASH A4z EE AS56R9 ido] HA oy dAA)E T8I oAe AASE FA

£ A& 7|35 Ao st

(B) 2=
(Dol W2 27 5448 AAl= AR ALske A3 ks dHEE 10,00082F 2Hs81HA]
SETh O O e 12500088 E 23 5 gloh o] ZEAA 2] At A ¥

3 2F FAF AAs AL HA ASHE A554%00 w2 “F2(on the record)” HE HxtY 7]3

£ Rt AHFEAE 3 ol AAEHL ArEE FH1Y AR 2L oz 2L %7‘43?0“

/‘}7%5]51 ATdth A T T4 o] & wet S AT AN At #al d
2 AL & Jdok (5

9 33 U.S.C.S. § 1319 A3

(e) + A9 A4 oqt'”é 7t A7lshe AA LS Z12SAVE GARLY e A, T 71xw
A7b A Fo 5 &l AR #Tsteiof gt @ 7]7“’4?4]7]' Sl A JH/\
Rot 5 Hol IIJrE EH AL oldst= dol a3 F7F £9& Fra}= Zlo| Bt 4
T, F AFE BAd wE e #A o T HlES FHEdor @t (T
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th92) ojo] Y3l 34 Il FES AYGUdA TS vX|7] "o, AgHEHE| g4
= o 719e U HOo2RE A (class actions)S BT HFS ¢HA Atk o]F

A S AES SIS R AR AR )8 e BB B4, A AL A
5 B olofo] Helso] Qi A% S A el WU AR Fakd, A
b 238 ARl dal AAH R AHEE 2 AN WF BFAR 5
= %

3l

A Eadte A9E AAEE ¢ s Aotk
ol2d, o] HER HHRIHYAT S EF A (Secretary of the Army)dAl 5 4%
9 AA, HARLF AL T ARIARANT ns=EA AT FHRA AIS F
Asta glnkoy) mR, F& ARAAbY] HRIE Aldeks qrAgel SledH, 33 USC §
13198)= “HHHSE U Hrbgo] Ao dgol T

ol
o
rir
>
i,
o
rO
o\
A
N
%2
A

= =
oy

o s glekow

92) d& Fo A 3T HY 33 CFR. § 3263 (o)1) “NLA7F 4s=HA 2 el
Al dl" AT FEAATL FAWH S ST A, AT AFAA Y Aug FIHE L=
A9k Astn gk

33 US.C. § 1319 33

(g) ¥4 AA(Administrative penalties)

93

=z

(10) &4 274 (subpoenas). B4 v T4 o] 2o WE FEH #HAs) 39 =4 2 F
A aEln #FA AR, AR, A AEE a7t SAHLTAE a8 ¢ Utk o] 3
upe} GARAA FEE 4 274 %%'5‘]{— B, GAAE A8 AY Ade dslsta
A Ao A X]H]' AL A AEo 24 Eq“j/]' FAALA AP EAE 7 &S24
sto] AN BAL el FAsAY, =4 0}@] B4 BANA FAE AT AS 878
= HEe TET A2 ztet 1A HHd BESdhe Av MARSHE AEE F 9

o
94) 33 U.S.C.S. § 1319 A3
(8) APHAAL o] ZZo meh S AA e A4 tidol B Aoy @)ol wet dgE 5134
AA el AE AED A AT Al R APHAAE e 5 3l
(A) 15 543 A9 45 DC AP e T fukgert 24 Zl"”‘«l g A
of 25& AT + Utk
(B) 28 514 A 7§—°r DC gaWdoju FAAZE 248 AU A4S F9ste A9e o

W e a2Fe AZE 5 Atk

A% 204 AN Dol W F 302 ol S5 WA Pl AE AZstoler o) A%
EE F, 00 WRE ABIA FLOIRAY PES S/19HOR wujel Bk Y EE F
Ao W3 BUH 159 PES ZA Yol AZSoF Yk WYL /152 AAHOE ngke
WS AAE AFshe HAH FAT QAL A m= Aol Fgol A% B
of SFshe ATIAR 1 WP AaAY ] BET & Aok E=F, Bt Fa| F
o) A gl e, 2o gl tal F1H AdFole BHe 5 ol
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V. 2284 A9 ¥4 A

224 AAE A Pt WERA Had Aol 3P delch Ho §H)
Bol WE AVAYAE A Hol Belshs Jlo] BIBA, PARAA FEE AR
2SS Aol o)t B HBol A7)H YT,

L. o]FAE FA9 ¥3]

204 A B A oA FEE BAEA BN ek 25 FA(EA
RIS Aol QI SR, FAY AN WIPS Bt W AU A3 A
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Aho] v Boke HoAe S84 AR} frAfsttt oldl tis) WAES 44 A
Ae ARAE Qs AAAA o7/ EalE ANAE] A’ Aola, AP AA=
A9 fiRkay i EHT'{ 4@’” &40l Jva FE7|EE Al %‘4.95)

AR o]l FAEH T SAskA] Foh ofxol AlA(penalty)Th= o7t A
url e & %7%3}1 el AR 3947t BEe e dARTE orlE 2 gl
izeolt. dathyd 534 AAZ A4d a4 WA St 2 34 3a
AHAl = atel] AdEE Aol Aotk Ao FAH AR FE&ofoF = St
Lot A AR FEROlok sk AN E ddAoE RS L gl H
HELE Brhoo dF A= 2 AAZE AbAS AR SAo] QoL AFAQL Ak
WA Ao “FXEAt(middle ground)”ell Utk AS WolEofof gk FAFTHI

Al {dE FEE FE7IES AN Zsta ok A oY 937 «miAb
(civily’Zhe 8ol& AT AT ol EF3the Atk 937t ‘ﬁ%"ﬂ/‘ﬂ =4 A
Al(money penalty)The A3kl il “”]/‘}(civil)’ 2%5E T4 s ATSIESE AT
o], 937} BslAl FA "AAE S35ty 93] HEA AEAE FAYTT % u}
Aol glokd, Mol A Axtz QEH s & = floke Aotk

B HEAA A AL 2618 AAE A A A=t oAl AW o]
APFA dH o whele= Zlo] opdA] oY A ofFo] AIHIUG. vl= A Y
of A&e tis o #HAS T8 colyrhetar A Stk 19541, United States v.
Dixon ARAOlA & ti 2 «o]3]7} shte] 9lol tia] FAME 12l 23 AAE
ob&e w2 & glon olZE Folg dXolgtAY AP AAVF v E 4 gl
(neither unusual nor constitutionally objectionable)”2}aL &} T}.100)

19891 United States v. Halper ¥-20A L2 Z33 AR o]sxd 4 <&
Agghor} o] IAL 1997 Hudson v. United Statesoll &3] #|7]|=Ach.10n) o] ulg}

-

rn
o

rlo ofN

5) Kenneth Mann, Punitive Civil Sanctions: The Middleground Between Criminal and Civil Law.,
101 Yale L.J. 1795, 1796 (“At the heart of this statement is the idea that the criminal law is
meant to punish, while the civil law is meant to compensate.”).

96) Max Minzner, Why Agencies Punish, 53 Wm. & Mary L. Rev. 853, 907 (2010).

97) See e.g., Susan R. Klein, Redrawing the Civil-Criminal Boundary, 2 Buff. Crim. L. Rev. 679, 691
(1999).

98) Smith v. Doe, 538 U.S. 84, 102 (2003); Kansas v. Hedricks, 521 U.S. 346, 361 (1997).

99) United States v. J. B. Williams Co., 498 F.2d 414, 421 (2d Cir. 1974).

100) United States v. Dixon, 347 U.S. 381, 385 (1954).

101) United States v. Halper, 490 U.S. 435, 449-50 (1989); Hudson v. United States, 522 U.S. 93,
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102) AHA Eajjua, ARZEAY &)<,103) HE A A]104)

d s
5 97 ghiasll oid WA S4o] 2 MARAE B oA 24 e WA

w24 AAet #dsf 7 W A BAls A BA, 2SS sl ¢
g Ade Te deErt BAEUA oot AR Aex(FAtagolM e datA 4
21069} A7Z(&Ed 2082 o] HAARFAA widde] WAL Te d)onrt F
2 J&H=, Aoxs WA ABE ofzt MIA x¥e W2 , Ablell A whl
e TS UdE ¥ 5 3 } Axpell ik AR BAS
dart Aol Apge e F9& Asta dthee
g3 AW A3Fe] ol HH“ Addo]l F2 qRAE oF7F FALI? o]
A Aozt 111757} U9 Aol thgk =9 AR Wold e FAFeE
01 olel A duxAol FAAGYE A, wMALAE vls APHAIZCNA vl T2
AAE A8t v HollM 71T AW ALAR] E ddzs wAddEAE T2
“AHrel Aol slapetal g up QUThis) ofefell M= AR I FAAEY AA el 3o
A Aado] ofgA AEH=AE At

iin)

o 7
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=
b
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4 U
BN
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101-02 (1997).

102) United States v. Ryan, 810 F.2d 650, 653 (7th Cir. 1987).

103) Bart v. State Dep't of Law Enforcement, Div. of State Police, 52 Ill. App. 3d 487, 490-91, 367
N.E.2d 773, 775-76 (1977).

104) Emory v. Texas State Bd. of Medical Examiners, 748 F.2d 1023, 1027 (5th Cir. 1984).

105) McCutchen v. Liberty Mutual Ins. Co., 699 F. Supp. 701, 708 (N.D. Ind. 1988).

106) A FAHHAH A62(U.S. Const. Amend. 6.). “EE FAPEAR Qlof, Tl A& 7 A
= e Aok WA i ok A o)A t%ﬂ HH ol o Aws WS de (A9 W
£l [ﬂra} ule] gAwojof it} 7lAE &R ARE A A, AedA B $d&
s 2ela ORF e, Al 2349 FAF e 9 B4H ARE wAve el
18ar tﬂiobl z295 s AgE etk

107) AdF =AFW A72(U.S. Const. Amend 7). HEH WE AFoA &%0] 7ldo] 202812 %2
Wbk A GAE wjAl el oa AuS S deE zteth wjAlde] Ad AEAE B
Syl MER HalA e @ AP Ml oA AT 4 ik

108) The Revolutionary Writings of John Adams 55 (C. Bradley Thompson ed. 2000).
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() ATF 244 AA

HYe dRHA ARy FAF AAE A A3} opyER, FHAY Aoxe FEH
A gete AdsE W itk & E91, Helvering v. Mitchell (1938) ARAA] Ax) o
HAL A 2438 AAE &8 vdd AR (remedial sanctions)ZA] A A (punitive)
£4E Ze JAAEAE FEETA A FAHAY Aoz A& wiAlsdy, &5
H 34 AAlE «ajal ol ofdel A7)l J3l(by an administrative agency instead of

]
a jury)” A2 F vk 3i3ith109)

AR WA AAYP FH1A AA /\Xqﬁ‘ﬁ A1zE L) sttt
A5 FE AHEBAE S Aol A5 AT sHgs A
745 Hde wiAds T8 ABAE E}/\] websjor k= Zlolth oA Ay
United States v. J. B. Williams Co. ARolA A A2 A A8 Aoz 3

£ WA AAT, FAEH A7 FLdty Byt A2 FaAHYe FHE AA
of tsl AR ATRE FHEst s AgrE 1oy, 1909de] X ool o]y
HoSEE ARAlM 1,00089] penaltys k7] fs AEIE A7 LFolA GARATE

AR MEE F&Yte HS &St D AR A AR S At
< Adateihi)

19879 A% tiY-2 Tull v. United States AF1olA] o] ZA|o] disl] g4g g
T o] AN PRSI HLE Hr|ESs FHuEE Aol tiE) 'é‘;qmiﬂj”]' A=A
A AAE T Ae % :rL'ET}E 255 A A AZISAThI) A oS
AH Yol 98] wjAlA A&FojoF kil Ht=E], 1 olfre 76‘3?*9] 2%
o] F= Kol &3t ‘iH—‘lj—EﬂXﬂ 4% (action in debt)?} Th2A| o} FHHH A7x
o] B WE ‘HEHAL 44 (In suits at common law)ol] E3HATH= ZolSTth114) w}

[e} =3
)\}]\ 1_.71(:4!

=

b

109) Helvering v. Mitchell, 303 U.S. 391, 403, 58 S. Ct. 630, 635-6 (1938).

110) United States v. J. B. Williams Co., 498 F.2d 414, 421 (2d Cir. 1974).

111) Hepner v. United States, 213 U.S. 103, 29 S. Ct. 474 (1909).

112) 7 drl= A2 FAHEL oo #H4E A83%TE: Atchison, Topeka & Santa Fe Ry. v.
United States, 178 F. 12 (8 Cir. 1910) (28-hour law); Connolly v. United States, 149 F.2d 666 (9
Cir. 1945) (penalty under 25 U.S.C. § 179); United States v. Jepson, 90 F. Supp. 983, 984-86
(D.N.J. 1950) (Emergency Price Control Act of 1942); United States v. Friedland, 94 F. Supp.
721 (D. Conn. 1950) (Housing and Rent Act of 1947); [**20] United States ex rel. Rodriguez v.
Weekly Publications, 9 F.R.D. 179 (S.D.N.Y. 1949) (qui tam action to recover statutory penalty
for making a false claim against the Government).

13) Tull v. United States, 481 U.S. 412, 416, 107 S. Ct. 1831, 1834 (1987).
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2hA, W47l 13 A B AT S WA SRR Az ge 3
Azl A A2 RE A B1E we 8B Holslok w

agT, @47)80) Yo 2AH AANE ATa] ool AALT FAAAL 8
L oSgoAE SR ATz 482 W 4 YTk A oY N

o 4
rlo
Z

JUANLRBE w527 BEE B ARE SHATAD 37 A% ol B
BANY A3 BPen s1e] I AnE AU AFE AL WU FTaA

t}.116)

of7le A AW e PP FAEY AT 4 BHEH wWE & T
A gethal Bokthiln) A e AR ATz ARHEY AAdds @A 7)Hel
T3 15‘.— A7F EASHA skt A, =sdASAET BN E nERE ”5‘%‘
S Moz vzt gt S44 wlde st=S e Eo
s frﬁﬂé& AL2 offts AL o= EXUTHIS) EJL, WL
oJF7 MEo FAHCR FAHY i, =5
& AA AEBAE FHYon, 1 AGS 335 HAY AAE AR HHv‘}Oﬂ 4‘1%
A5z & o FUA Fethal E»}E}“")

o]} Hls=gt HHANA AW tHY-2 Curtis v. Loether (1974) 32 B3l (1) A
S} (2) A 5% HS%J(a court of equity)& FAAY A7 o7} Aok Bt
th1200 Fe] S43 Heddle ooz sibydo] x3En ML ALS4da &
A Al FAEAe} sbAEe] fFAM e Adue e AdxstEA, widd Ade
TAB7EA] D e AL ojsjuA FEe ERse e HAVE e4E
ATHAL Hgkrhih e “FAA RS Al AR dHer AFHA FTjury
trials would be incompatible with the whole concept of administrative adjudication).”2}3L
A Y7 AETlFodl 2As AAE 719 B, wiAl el o3 AMEAA &

O
Ro
Rt

114) 1d. at 1836.

115) NLRB v. Jones & Laughlin Steel Corp., 301 U.S. 1, 48, 57 S. Ct. 615, 629 (1937).
116) 1d.

117) 1d.

118) Id.

119) 1d. at 47.

120) Id.

121) Curtis v. Loether, 415 U.S. 189, 194 (1974).
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() BZALY F92 A

BAo] WAL AN %3 284 ANE S Aol TAvF 44 BiE. B
Aol BE ABE AfeA Ba ALBAZ NALSAA BREA A & nRINE, 5
HAe AMEE ohd BA7)do] AAsh WA ABE FAG] s AL WolsolY] of
97) WEolnh. o BAE £AWY A7E A nEPae] 240 B7e d4d oF JE

o7 AAHII

JE FAFoA REHAF] AFE “Ad(private rights)’ 2 B3 oo T3l “FH
(public rights)’olgh= Mds HHAIF oW, “FH(public rights)’ 1WA HustA 43
H AEE olyAThI2y) T H A A5 FAaHAeA 3 Jidel ZAN FHA
9 ¥3)(SEC)S w3 AAA R +HHH 2 ZEALUFA dF o wigt= #

= X
Aol Atwnl, I g ] Bl sl AvEES

2
N

.

T4 o229 A 18563~2018d
1y

AW tiHYS B9 el | el oF HATE FHol #3 Zold WA 7|He]
GAE TPAE AFAAT, AM(private rights)ol] g Zlold Hevle] HM&AHQ] ATAAS

Aok itk oS el ftthi2d gl Ik ARl disiA= 937

7175 AT F Ae Age Z2=th12) o= vt PPN Lok sdT ¢
& Mdoltt. felugtellA A o]EA% I 2A e AUl “ARle]

sl zt= AE ou|gith g, vmellA FHS «PAo] WE wep Foi 33
Aol 77k o= AR

A& AHe A5 #d+= 1856'd2] Den Ex Dem. Murray v. Hoboken Land &
Improv. Co2til &&{A QUTh120) o] A1 A FF-o] 197 22E =3 AR o

oH

122) 1d. 2+ 8% (quoting L. Jaffe, Judicial Control of Administrative Action 90 (1965)).

123) N. Pipeline Constr. Co. v. Marathon Pipe Line Co., 458 U.S. 50, 69, 102 S. Ct. 2858, 2870
(1982) (“The distinction between public rights and private rights has not been definitively
explained in our precedents.”)

124) Qil States Energy Servs., LLC v. Greene's Energy Grp., LLC, 138 S. Ct. 1365, 1367 (2018).

125) 1d. (“When determining whether a proceeding involves an exercise of Article III judicial power,
judicial precedents distinguish between public rights and private rights. Those precedents give
Congress significant latitude to assign adjudication of public rights to entities other than Article IIT
courts.”).
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3 A} F-F{Treasury Department)7]- 228 FAg dasta J85s gAES sHsAL @

Aol
ojltt. ‘lﬂ’olﬂ} :r“— of HATNA & g W
ol WE AFS AR AToA AT & AR FH BIF AREE APHEY
Aol QXA %‘:}—T’— Hole A% 937} o HAY BAEA AT 4 Aok et st
T} 127)

I % <F g0do] A 1932, Crowell v. Benson ARANIA A Jlde] A|5Ast) T
A FF =E5Ae ARdAlE] BAfe] #3E *HE(The Longshoremen's and Harbor Workers'
Compensation Act)< AFAE] AFHE A7) (Interstate Commerce Commission)©] &
SR StHA, PR AMTA glo] MYe TEIEE FASIATHI) o]of ths|
e Y WRERNA JAAE 7|87 FARAL, APRAAL o] Rt
WAz WE AP} e F4E AoE Bty Egh REHY FEHE 4
of &3k ARl WHE 937t dao wet mjAd A=E wAY & Avka Bgkthi9) st
AN YO R stolg AT SIS AMS A AR wolgd AE oF-3st
= AL APHAES FZH3ksap the judicial power)sh= Zo|AF #EANAH A48 Ad PAHE
o =W 7|[EAE L& Zo|BE WolEd 4 glkal Bir}130)

o] HAHollA WAL FF e APA HAde AAste do] Fd o] o=
& s k130 o] wEw APERe] ATS AF R ¢, PH/B AR

e

ol r2
[ o

f
rE

ol

oA7ldle “Az & FIh Ee A=A dAY, 2A4, oR, ¥
A, BEro) tidh Alglo] 2EE T B3 BT %219 A
FEA B AT AL 2w Aolgte Ao ARt FAlolEE A
2379 Behe BAbol o3 o] LojMol Frka & Zlo|thi

—|~
>
rJ
X
lo

126) N. Pipeline Constr. Co. v. Marathon Pipe Line Co., 458 U.S. 50, 67, 102 S. Ct. 2858, 2869
(1982) (“The “public rights” doctrine was first set forth in Murray's Lessee v. Hoboken Land &
Improvement Co., 18 How. 272 (1856)”).

127) Den Ex Dem. Murray v. Hoboken Land & Improv. Co., 59 U.S. (18 How.) 272, 284 (1856).

128) Crowell v. Benson, 285 U.S. 22, 36, 52 S. Ct. 285, 286 (1932).

129) 1d. at 292.

130) 1d. at 295

131) 1d. at 292.

132) 1d.

133) 1d. (“The present case does not fall within the categories just described but is one of private
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T o]%F 409 Wol At Atlas Roofing Co. (1977) HZoA HY-L A RAAAS]
L3z} SRt AR s FHA A FIHAES e Aol T dgstEE F
Ay A7z7F HEHA getha Bgkth34) 3, N. Pipeline Constr. Co. (1982) AR
Aol &l aFatA] ofriar Hkth135) o] ApdelA

NN AL TS Ashe A
e g9 B oms PRRh WA B9 A9 AU YA Ak

| S Az Ao O AR «gte WE 7

A4, FFAY 31 7Kcertificates for common carriers)’E E$ITE136) ©]2g 7]

f
o
Ho
o
>
2L

ol W& W ARQL ZFe] AT ' EAle ARl digstRE dubAQl WAPEALe} FUst
A AR e A&slok dthe Aot

ol2} fFAFSEAl 19891 Granfinanciera ¥HANA AW iYL “ojw WHEFS d7t
o] 3] ol A X‘]lzé"_{ T Ao Ae B dAdEo A ¥, AT derE I
Aol &aAY A Xl"i—"ﬂ tiakel FAtE= Zlo] oz, 1 HelY &R+ (AP
oA EelE iHHYo] opd) AR A3AC mE HYdd ofs dekEojop Frhral A
1A Th.139)

o}
2A FEe Mde] F4HY 712, 2018 Oil States Energy Servs. ZZoA Aw
A2 E3HY 553 A Hinter partes review)> 3dol|l #I Algrolgtal Hol A
ARZE EAE st As 61%—6}9511:}.139) wee D) Ed= REW Z2A8kx] &gta

d dgjolm, @ AR7F ISt &3 Wl sl “FZ <l wetd A
2(public franchises)”E& Fosh= Zola, @ APFFS A glo] PR == YHFIE A

WA ARE fad & Ropoly] ol Bue] 27

right, that is, of the liability of one individual to another under the law as defined.”).
134) Atlas Roofing Co. v. OSHRC, 430 U.S. 442, 444, 97 S. Ct. 1261, 1263 (1977).
135) N. Pipeline Constr. Co. v. Marathon Pipe Line Co., 458 U.S. 50, 71, 102 S. Ct. 2858, 2871

(1982).

136) Id.

137) 1d. at 2872. ©] Eo| M2} 93)= 19843 b Ae] TAL AYAES A FAHYd Fofstn
“SHA) 2 Q(core)” AFatoll ThaiA et Tab ol HE AgddS Fojsts oz T QWS 3%

t}. Stern v. Marshall, 564 U.S. 462, 486 (2011).

138) Granfinanciera v. Nordberg, 492 U.S. 33, 54 (1989). Hle]¥ 3}o]E(Byron R. White) T3-S 2
3|7} Bt tiaiAe SRS AFHEAE AAS v B HEE FAPRTA wioA
< AABHAAL, e EHH(Harry A. Blackmun) WEHe gt Ade 1] AEAAS a6t
7] ol iAol A AHEBAE AEEEE st Zlo] FAHs T Bkt

139) Qil States Energy Servs., LLC v. Greene's Energy Grp., LLC, 138 S. Ct. 1365, 1373 (2018).

140) Id. at 1372-1373.
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] DAL PASE Zlolek B glo} W A3 9lwbo] kel 54
W A7z BE AR FTAE AEHA e Bkt M)

2) Jarkesy ¥7Z(2022)

a8y Ad 202213 5€, A9 A5 FaAHAelM FAAHALII FE Al dis)
PR 244 AAE T 2 4ol TAPH A7zl fRrEtE WA HiEth14)

HAe =5 APl B AR 8P A7t ALEHEAE ddsh] AT =g
5 o234 Zo] AN AA, HLdL sd EAo] FHEY A7z AAHE “BE
He BARIAIE wEsfof gtk =4, B Aol AW oA <37t 8
AAES 53 BAL OE & YA & «F@el Fs=AE Holof gt o5 wwdt

= O Y37t BEHE A58 A4 B oEe dd 34 BAE 2 + ¢l
AMEA AET HARIA, @ wiiARe] & AAE FEsetAY AaFAE AUAA

& =8 Al Ui AAe ZEide] EAoim I w3t
AR oty Bith e W tio] Tull AN FHH AAHE FHPY
o FAZE oflet L Btk A, 5§ APl tiE HEdS d=9 REHANA T
A AE A, 2HEe A T ey ®Met 3d 5§ A AR A83ld
© A, SEARALI} T ARdE 793 BT Aol HIFoE W 5] ujidd
Aol o vHEEHoEl B FE Q= A, 58§ AI= Atlas Roofing ARol A 2] 4F
HANAR AhAElel MEA ST A EAE ofdege A 52 ol E EXUTHI)
wbA HAdE 56 AP tdid SA"EHS F14 A BF Bk

A A el sidet, YAAEOE olF st A ol H?}EE}. = ‘/}
o7} &7 WEQ! “Dodd-Frank Act”7} SdAN A3 o] FHAEH HY &

T AUAEE H3E FoAg A2, WS 7|F(intelligible principle) $1°] HEZ AT AlgS
ol LT AoZA ZEAUTA L2 ST HYT)145)

i

o)

141) Td. at 1379.

142) Jarkesy v. SEC, 34 F.4th 446 (5th Cir. 2022).
143) Tull v. United States, 481 U.S. 412 (1987).
144) 1d. at 455-56.

145) 1d. at 459.
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3) Jarkesy #HAo| thgk wh-&

o] AL ‘FHA AA YAAMEIP 5Fol| AA Ases ZAUTh140) Fo} ZER(Leah
Litman) 2= “PAT71E s|ASIE= A =(undermine and undo the administrative
state)”TFaL H}1147) S| o] E(Slate) A2 vk Al Z~®(Mark Joseph Stern) 7]AH= ©]
HAo] “IgiSsta FFBES A BYTHI4)  H2y(Vox) A9 o]gk ™EA(lan
Millhiser) 7|2 3d& FA 4T o] #A= s) PAHEIOE ARNE At oF
309 A A 7] wAGEC WAAl 2 Zolgty Atk dAUE JFE U
P DA oF 2,00001 Eo] TH-SkAL IA|RE49) A Wl A= 80078 B s}
W) Zo| T} 150)

o] WA tigk T H7tE Uk & 2FOE(John Stewart) T “obfE PA
7 FoletA| gt “AE5AH A RdS HEokE wirt sithrgka o] #Ad o

Bom, © ¥(The Hill) A& A& A|Fl(Alison Somin) 7| A= &
Aol “gA=7IE WA= Zlo] oz} AR Heddk PAS & F JEF 3 FA gL
A H7HohIsD

STHAAANALE7E el Fastelgta daEs ke, 9 o] HE dds
& w7bA(Ee 3 F& AW 2AE e WA o] ®Ale FAEA 4E :
=7k s vlEHd AFS Ad d AZLEAMX|(Neil Gorsuch), EH 7 HU|(Brett
Kavanaugh) & R tif3#o] g x|t e @ AFdAs A5 FaHd
o] #HHE 7FeAE At o] A%, fElvete] FAFH AR FE FFAEY FH3
AAE vlmoA A A& $A 2 AR HALh

146) Tan Millhiser, A wild new court decision would blow up much of the government’s ability to
operate, Vox, May 19, 2022, https://www.vox.com/2022/5/19/23130569/jarkesy-fifth-circuit-sec (2022
d11€ 2% e,

147) The Problem with Jon Stewart, https://www.theproblem.com/podcast/jarkesy-v-sec-strict-scutiny/
(20223 11€ 29 "),

148) Mark Joseph Stern [@mjs DC], The 5th Circuit just dismantled the SEC’s power to enforce
securities law. This decision is beyond radical. It is nihilistic., Twitter (2022), https://twitter.com/
mjs_DC/status/1527009488301170688 (202213 11¥ 1¥¢ W&,

149) Office of Personnel Management, Administrative Law Judges, https://www.opm.gov/services-for-age
ncies/administrative-law-judges/#url=ALJs-by-Agency, Effective July 10, 2018 (20223 11€¥ 1¢ %
).

150) United States Courts, https://www.uscourts.gov/sites/default/files/allauth.pdf (2022'd 11€ 1¥¢ H&)

151) Alison Somin, No, Jarkesy v. SEC won’t end the administrative state, The Hill (2022), https://
thehill.com/opinion/judiciary/3549629-no-jarkesy-v-sec-wont-end-the-administrative-state/ (2022'd 112

OEI HOFE,L)
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ol Aol ABIFH BAHAEF S ok, M= -3 AA A ko] ofwdt
o] 84 -dxtA EAIF 0l AeAE %ﬂﬂl—-‘él‘/}.
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AT SAMA AAE vidstaA daset AQAE dATE FAlo FIYst=y, A5
9t P} He Aol HE £x Atk dH, BHE 258t FusA AdsHo] %
GAAE ZFOA BSE A% v S WAL FHF Ao A7I7HA] HHE A o] BEH4
3 A7t A&3thE Aotk ok I1ye U4 FTCY ARHd FA4F AAY A= A
X United States v. Williams (1974) Ak 9] ZA3S 274313 Ao|t),
<a9 1> dEldx A9 23 A
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A~} FYFuE 3 AHL 196230 TuRE A Yo] AuHYe] AR
< & 19743704 AaRkA] 120 AA BAA RS AFEAE JPEHATE S
4 S ok AW Famde] FAIY ATz ke AAH LAS T S5l wel
AHYS LEd2rt 93 o2 vl ARe dE Aotk AR 1 wAEe]

E dlojEfulo] 2 LexisNexisoﬂ HOFIA = Ao HOP sl & sl & AR 9 Az
el F4€ Aoz Y Zx, BAo] 2% AL 1980 olF AFol HUE 7t
FAE ot

olFgA BAol A&LHY < AL BT &% HIES FHEH H2 28, AT A
AR oyt HEA Mubo] ofufgt Aejol FolAl Hrh. WMo FHRAC] 9l7] H7HA
HE kS ATShs 7)Fo] BEHYS] wEolth A de] A sEEe M
3 Arzle] wstol wel waA JjAE ok sk, WECl Wi si4o] EHET dHE
10d ol A&E A YA AR ZFA 3t B o] opr]E Fhtel itk

o

=1 = o~
Aog AAZE BAG FASO i A% AP rAslel dis) FAH AAE W2 3
APt AL A5 /194U 5 A4 e FAAEY APPL Fol: EAE Q)

off B ol Z: oj £& Holtk. v

9
g suA b g e Yoslt A%, A Ak Az
_1_:[14

oM FAHNE FRAET I H w2 oA sefdl o2& B

152) https://home.treasury.gov/policy-issues/financial-sanctions/civil-penalties-and-enforcement-information

153) vz FEAAD3 ] A Ao 60%7F HHEAL AANA Stel7E A-sta A HBAN Al
FAAAY A Hdol ALdE o]FE Ef‘f}d% 90%7t sel2 FAPTL el HA, A
347Nl e s A= =9dol B3 nF - w5 FEAYAYDI Y Settlement R -t
o A AT HAEE SHOR) IA2EA il A189% (2022), 25749.
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7F gtk gol2E9] 20161 MJAE FEol dis] AGAHHLE 7} 201200 53 F
-‘4-‘47:‘ s ol FE F4F Zﬂxﬁi AT ARACdA 1¢%ﬂ1—3 20204 504 %(6_7:: A

o
Aok Qe el A, BAS B4 4 T %Xdﬂ g
|=]
8

§71%e] 923 A= A3 TAAL AL
I StE WEolIE stk 1 AiThAIREe] AS- JIZEROF 2EE
“#AD”E‘rJ—’_ F1 #7)E 8}92%011% 7pdEE gAZRE e ?iﬂ@ FHE A 7)A
1 75 WIE g 7Pdste Anl2s $R7}
SERE 4 %11-&011 Fethe WES HE A3 88 2ol ohdgt SECY FaEofA]
s Wgolgt Ha 2A7 i vFdeolE, # A SECeke] EA4o] ARilel T
del PX= 4ol o Atkal Hoky] wiiEel] 24&3] S}Ejks WolEdd AR EOIE}
INE A PGEA FEARDLIE 1,250,0008219] A ZA7F FAJAAE 4]

gt

@A AH UFE o] ToAE s PAAY WolUS AT B ohlek Ha2A
et glol FF WAAE Pk delw olv) Qi PHYS AN BRI BA
7h itk wigol, Hola AAY WA BA 1Y 1 EL GO 0ROl AS, 1
Aoz Qda 9T W AW FEG JAAE A19E Q7] olFts WA 9
t}. 156)

2. o]&4 =g

204 AAE 0 e WA g botiom-up) ©2 WG| WA Hel
715 ofele Bobolth yelx B7ekm I A s HPE YoiP B

154) U.S. v. Facebook, Civil Action No. 19-2184 (TJK) (D.D.C. Apr. 23, 2020).

155) Federal Trade Commission, Statement of Chairman Joe Simons and Commissioners Noah Joshua
Phillips and Christine S. Wilson In re Facebook, Inc., July 24, 2019, https://www.ftc.gov/system/fil
es/documents/public_statements/1536946/092 3184 facebook majority statement 7-24-19.pdf (20223
11¢ 19 38).

156) AR1Q, =g ANA L] RIAYS S dats B3 AAMES 3HA AE, AATAY} W Al
1398 #1235, 2020, 173-474.
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Sla) el Al 4R Hope ol2Ael g7t Wasithn walth

IR YA TRAE A

Y AU Qast FAH AN FHHA G4 BAE PHHE 2RO YU
the 277} e ol A% 989 oAE EEFdo drhs FAHES AT Atk o)k

A Lol Rk A ARS|o)] 7130 Esfo] AlAeolghs ol AAA SR wig- off
7] mZol71= sttt o]FAl /WdA EAlol lEelE =retal Wl S48 AR YA
& AAE BHst= Aol olF iﬁuxl«l fHol whelA] Feve WAt

Mol ¥ dAHE sk Ae TVl wet F /A 2A7F AR AR, 9

AL FAAAG RAAA S Aol wAsE otk F WEIAE 1A
eisnol}, B9 wlek A1) 5] 4719 2 R0} o] AEHOZ FAAH Y]
gofolgt oiAHY HobE WALES %sﬂ im-sm 9}5}. A WEE 27

oy EAE, Y 5L W]

o= EL
Influenced and Corrupt Organizations Act: RICO Act)’O] - PJAAANE A A S
thiel) &, Ax}2A Holo] we} YA dAE ¢35k ‘6_:]/51—0] WSl QlTt.162)

=4, ¥ J7)do] A AAY 241F AAE AT AFS FAsts AV AT
& 5ol FFAHAETH Y FPIARAY S %@751 AA et FAVE AAE A
getal Aok YA7|Ho] FHE AA FHAE AAE A AASIEEE ARQEe]l 2AF 3
oA Aljto]l FUistttal ARE AAEA —‘?‘Oﬂ dgS oAl FA AAE N

157 507 & 5 4770 Fek 94" DCAA 71 FHE A AF BT WHe UAase T
Ag)sttal gt} Mary M. Cheh, Constitutional Limits on Using Civil Remedies To Achieve
Criminal Law Objectives: Understanding and Transcending the Criminal-Civil Law Distinction, 42
Hastings L.J. 1325, 1327 (1991)

158) Florida Contraband Forfeiture Act, Fla. Stat. Ann. §§ 932.701-704 (West 1985 & Supp. 1990).

159) Cal. Welf. & Inst. Code § 8102 (Deering 1990 Supp).

160) Mass. Gen. Laws Ann. Ch. 12 §11H (West 1986 1990).

161) Michael Goldsmith, Civil RICO Reform: The Basis for Compromise, 71 Minn. L. Rev. 827
(1987).

162) vl As FAFH] wEFsE dA v AR AAAAR, vZxEs Rtz
3“} Az #arelef A9 BAo] fRFdsiAe A AAlshs 2o Aot F, ww A
© 73 F49 9F, Wl xS s de, vt 9 So] BAHA Fong JAME Al
ARG FARA 2318 FHolgl= Aolgkal &7tk Max Minzner, Why Agencies Punish,
53 Wm. & Mary L. Rev. 853, 907 (2010) (“Because administrative penalties are “civil“ in nature,
they escape the wide range of constitutional provisions protecting the rights of criminal
defendants.”); United States v. J. B. Williams Co., 498 F.2d 414, 421 (2d Cir. 1974)
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S oo Hea ARERAE WE GAAE AAEA 4 2AAe) Haclen A
S lthes Beke AU Gk

Aol sheiqtA el WS T A AAe A HHE vHIE I dE S0 A
A A2zE 1890 E A=Y ¥R (conspiracy)E HHE AN oY HFRe @
Yoz My Az tsiMrt FAAAE sttt A2 AU A2z Skl i)
M= A AAE sk Ae AE Folgkal drhied oo thel 1001 o) S48 2

< FEYT 1A Qlo] doE vHre AL FAEY Asxdl wE WA A
A| A o] A|7]HT}.165)

olE sidsty] Hef MY FL A2 FAAE ol He WA Lot 244 A
Aol el He dHEA ges R Ure AL Aotk wEA Yo 73
BRI Zlo] ofPuid, HaF WA/ B AN 1Y AAYE ol FAALY o]¢jA)7)
A, AR71E9] FA%5Y Tl ol B 7Ee AEE 2 7} ATt 3L o357 e
HArragofol el FAEIA 14 AAE A 1B A5 B8] od TEdd
gt AaE BFefok sheA HEANA 2 5 e U2 A 1 Tgshe Zlo] uhA st

2
N mlo

0

ol

Be WEel PAVRE WARES Bi I3 0P THe FARR 4TE T 4
EE FASHAL Uk A7k NAS ol FolAE FFoIA P ole) FF T
2 Fofsht e Age A91E o Bop Bes BAYL Aok g Eof okdle
oA B MBS S, BE, $PolSIe) B, B, FAH A 5 wdmos
Paks) FRAA gt og FRe ATUUAL NS Yot

163) )& S0} 15. US.C. § 56(b)= T 2ol A3 o] Iz T WAL &l=H
W R dgsfoR dthal Agstar gk

“(b) Hg3le] HEFF Aol tht A A &AM Bl(Certification). H-43|7F 719, Al
T At B HEC wE Qe Zteta B wd olft e A, Hdsle AYd ¥
AAE A FE AU HFE A AHRBAE gl dgstoiof it

164) Assistant Attorney General Jonathan Kanter Delivers Opening Remarks at 2022 Spring Enforcers
Summit, U.S. Department of Justice, April 4, 2022, https://www.justice.gov/opa/speech/assistant-atto
rney-general-jonathan-kanter-delivers-opening-remarks-2022-spring-enforcers (202213 112 3¢9 ¥-&).

165 Joseph James Matelis II & Daniel Richardson, Criminal Enforcement of Section 2 of the Sherman
Act, 36 American Bar Association Antitrust Magazien, https://www.americanbar.org/groups/antitrust_la
w/resources/magazine/2022-summer/criminal-enforcement-section-2-sherman-act/(2022'3 11€ 1¢ &)

=

www.dbpia.co.kr



118 AYHAT Heo=

12 US.C. § 5565. 12 US.C. § 5565. I3]|7A] W
(a)Administrative proceedings or court actions |(a) HYL &% T PP}
(DJurisdiction 1 &g

The court (or the Bureau, as the case may| WHU(ES T Alge] A= FF F54H

be) in an action or adjudication proceeding AR EH L) FEANARTHY e &%

brought under Federal consumer financial T PAAA A AWAHAESTH =

law, shall have jurisdiction to grant any O] ‘?ﬂoﬂ 2 A4S Hukst Aol dis) A

appropriate legal or equitable relief with A3k 14 = YPHEYY FAE & 5

respect to a violation of Federal consumer| U& TS ZH=t)

financial law, including a violation of a

rule or order prescribed under a Federal

consumer financial law.

(2)Relief Relief under this section may|(2) I&|TA. I3 FAN= ] Aol x
include, without limitation— Eipci=3

(A) rescission or reformation of contracts; (A) Al Ha == AA;

(B) refund of moneys or return of real| (B) $& E& HF4ke] whElk

property;

(C) restitution; (C) FZol579 RE8Krestitution);

(D) disgorgement or compensation for| (D) ¥B°l559 ¥ (disgorgement);

unjust enrichment;

(E) payment of damages or other monetary| (E) <3¢ 2 7|e} S8 FA;

relief;

(F) public notification regarding the| (F) H¥tLd] w2 Fi(FF vlL&S X3

violation, including the costs of notification; shohy;

(G) limits on the activities or functions of] (G) 719 & WY 75 g Ak

the person; and

(H) civil money penalties, as set forth more| (H) ¥IAF 533 AA. ofef (c)oll WErh

fully in subsection (c).

(3)No exemplary or punitive damages (3) AHA Eafujd-S Azt

Nothing in this subsection shall be construed|¢] Zit¢] ol WEE AEH &Efju)ds 3
as authorizing the imposition of exemplary or| 838}= Z o= d4Fojx= Q¢ At
punitive damages.

Hde 2414 AAe A dAE, e R HAT ol5S 3 A
AA EHFEE A& et s, O =AR 344 ARe oYY FRo T
Aol &40l WABHAE AaRle] Aol W} AAHoE THBAl RAHE A
$7h Wrhe g BT SR, BAABe o 2 sel Bel S RARE

166) Liu v. SEC, 591 U.S. __ (2020).
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167) Samuel N. Liebmann, Dazed and Confused: Revamping the SEC's Unpredictable Calculation of
Civil Penalties in the Technological Era, 69 Duke L. J. 429, 450-451 (2020).

168) Id.

169) Liu v. SEC, 591 U.S. _ (2020).

170) 1d. at 44.
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« Crowell (1932); APHE9] #ThS Fe g 81 ¢E, FF7|B7 ARGl ko] BAow
A, A2 T8 F1E Ee =3 AU, 24, oRl, FF8A, TR, ¢4, 4
w, BEo tdk Aleke]l 23EThITY

* Atlas Roofing Co. (1977): F3AF7F 3]9] el wet Al HAHQA Ag
(sovereign capacity)= H&st= A-F, FA7|H s ARETA S0 HjAY AT

= BIL Thssith o7lolle 2A|, oWy Tol] EIFEH, ghds] ARHQl A

Ag Zhe YW, A, 5 T2 o7]oA ALEnhin
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171) Crowell v. Benson, 285 U.S. 22, 36, 52 S. Ct. 285, 286 (1932).

172) Atlas Roofing Co. v. OSHRC, 430 U.S. 442, 458, 97 S. Ct. 1261, 1270 (1977).

173) N. Pipeline Constr. Co. v. Marathon Pipe Line Co., 458 U.S. 50 (1982).

174) Granfinanciera v. Nordberg, 492 U.S. 33, 54 (1989).

175) Oil States Energy Servs., LLC v. Greene's Energy Grp., LLC, 138 S. Ct. 1365, 1373 (2018).
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178) “Although our discussion of the public rights exception since that time has not been entirely
consistent, and the exception has been the subject of some debate, this case does not fall within

any of the various formulations of the concept that appear in this Court's opinions”. Stern v.
Marshall, 564 U.S. 462, 488, 131 S. Ct. 2594, 2611 (2011)
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<Abstract>
The U.S. Federal Administrative Law and Civil Penalties

Inyoung Cheong’

In the U.S. federal administrative law, civil penalties stands for a system where “either
administrative agencies or courts impose monetary penalties on private people.”
Traditionally, administrative agencies did not sanction violations, while courts played a
key role in it. However, due to the increasing socio-technical complexities, administrative
agencies started to complement courts' enforcement power by obtaining the authority of
imposing and assessing civil penalties. While no uniform law of civil penalties exists,
hundreds of statutes have developed different forms of civil penalties.

The accurate and comprehensive landscape of American civil penalties has never been
introduced to Korean legal academia. This article conceptualizes the main types of civil
penalties by carefully analyzing dozens of U.S. federal statutes and case laws that span
antitrust, securities regulations, occupational safety, and environmental protection. This
analysis illustrated the growing role of administrative agencies in imposing monetary
penalties for violations, replacing traditional court proceedings.

American scholars questioned the constitutionality of administrative civil penalties. First,
they criticized an elusive distinction between criminal and civil penalties, which put the
Double Jeopardy Clause in jeopardy by allowing the legislature to bypass stringent
protection of individual rights in criminal procedures. Second, administrative civil penalties
may violate the Seventh Amendment, a right to a jury trial. Moreover, the current
practices of civil penalties encouraged “coerced settlements,” where individuals reluctantly
accepted the deal given by administrative agencies under the risks of criminal penalties.
Taken together, the U.S. federal civil penalties still possess multi-layered flaws

theoretically and practically.

* Deputy Director at the Ministry of Culture, Sports, and Tourism. Ph.D. Candidate at the
University of Washington School of Law. Member at the Privacy & Security Lab at the
University of Washington School of Computer Science & Engineering.

www.dbpia.co.kr



O]z dg@el =4 AlAH(Civil Penalty) 133

In Jackesy v. SEC, the Fifth Circuit ruled that the SEC’s order of civil penalties
violated the Seventh Amendment because administrative procedures could not
accommodate a jury trial. However, this article finds that the “public rights” theory in the
Fifth Circuit’s opinion is non-sensical because it relies on esoteric British courts’
jurisdictions which do not have concrete footings in the U.S. case law. Instead, it would
be better to accept the fact that courts are not well-equipped to address bigger and
smaller disputes and violations in a timely manner and to construct more effective judicial
review systems for administrative penalties.

The development of the U.S. federal civil penalties speaks to South Korean penalty
systems by representing the difficulty of finding a balance between often-conflicting
values such as adversarial legalism, due process, cost-efficient policy implementation, and

administrative accountability.
Key Words: Civil penalties, Administrative state, Administrative actions, Administrative

sanctions, Administrative law, Adversarialism, Due process, Double

jeopardy
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